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1. 24CV2404 DEMTECH SERVICES, INC v. DM SOLUTIONS, INC. 

Motions to Compel (3), Motion to Deem Matters Admitted 

 

Plaintiff filed a Motion to Compel Defendant DM Solutions, Inc.’s Responses, Defendant 

David McLaury’s Responses, and Defendant Owen Mackendrick’s Responses (collectively 

“Defendants”). Plaintiff also filed a Motion to Deem Matters Admitted in Plaintiff’s Requests for 

Admission to Defendant David McLaury. Defendants are all represented by the same attorney. 

On January 29, 2025, DemTech served: 

DM Solutions, Inc. with Form Interrogatories (Set One), Special Interrogatories (Set One) 

and Requests for Production of Documents (Set One);  

David McLaury with Form Interrogatories (Set One), Special Interrogatories (Set One), 

Requests for Production of Documents (Set One) and Requests for Admission (Set One); 

and  

Owen Mackendrick with Form Interrogatories (Set One) and Requests for Production of 

Documents (Set One). On February 26, 2025, DemTech served Defendant David McLaury 

with Requests for Production of Documents (Set Two). 

Also on January 29, 2025, DemTech served its Trade Secret Disclosure (“Disclosure”), 

required under Code of Civil Procedure § 2019.210. (Vu Decl. ¶¶ 5-6). On March 1, 2025, counsel 

for DM Solutions stated that the Disclosure was inadequate and that DM Solutions would not be 

responding to discovery requests until the issues were resolved. (Vu Decl. ¶ 7). Counsel for 

DemTech responded on March 3, 2025, arguing that the Disclosure was proper and would not 

be amended, and advising that if an extension was needed for the discovery requests that 

DemTech would be willing to accommodate it. (Vu Decl. ¶ 8). No response was received, and 

therefore, no extension was requested. (Id.) Counsel for DemTech sent a meet and confer letter 

on March 14, 2025. (Vu Decl. ¶ 11). On April 2, 2025, counsel for DM Solutions stated they had 

received the offer to extend deadlines, and counsel for DemTech clarified that no extension was 

ever requested nor granted. (Vu Decl. ¶¶ 13-14).  

Within 30 days of service of discovery requests, including interrogatories and requests 

for production of documents, the party to whom the discovery is directed shall serve a response. 

(Code Civ. Proc., §§ 2030.260(a), 2031.260(a).) If that party fails to serve a timely response, the 

party propounding the requests may move for an order compelling responses. (Code Civ. Proc., 

§§ 2030.290(b), 2031.300(b).) The party who fails to serve a timely response waives any 

objection to the requests, including one based on privilege or on the protection for work 

product. (Code Civ. Proc., §§ 2030.290(a), 2031.300(a); Sinaiko Healthcare Consulting, Inc. v. Pac 

Healthcare Consultants (2007) 148 Cal.App.4th 390, 403-404.) 
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“If a party to whom requests for admission have been directed fails to serve a timely 

response…[t]he requesting party may move for an order that the genuineness of any documents 

and the truth of any matters specified in the requests be deemed admitted…” (Code Civ. Proc., § 

2033.280(b).) A deemed admitted order establishes, by judicial fiat, that a nonresponding party 

has responded to the requests by admitting the truth of all matters contained therein. (Wilcox v. 

Birtwhistle (1999) 21 Cal. 4th 973, 979.) Furthermore, a party’s failure to object to discovery 

requests within 30 days, or such additional time as extended by the court or agreed upon by the 

parties, constitutes a waiver of any right to object, including objections based on privilege or the 

work product doctrine, unless the failure to serve a response was due to “mistake, inadvertence, 

or excusable neglect.” (Code Civ. Proc., § 2033.280(a); Coy v. Superior Court (1962) 58 Cal.2d 

210, 216-217.) 

Sanctions are mandatory in connection with a motion to compel responses to 

interrogatories or document requests unless the court finds “that the one subject to the 

sanction acted with substantial justification or that other circumstances make the imposition of 

the sanction unjust.” (Sinaiko Healthcare Consulting, Inc. v. Pac Healthcare Consultants (2007) 

148 Cal.App.4th 390, 404 [allowing monetary sanctions against a party or attorney, or both, for 

misuse of the discovery process]; Do v. Superior Court (2003) 109 Cal.App.4th 1210, 1213 

[allowing the imposition of monetary sanctions for discovery abuses]; Code Civ. Proc. §§ 

2030.290(c), 2031.300(c).) Similarly, California Rule of Court Rule 3.1348(a) states that sanctions 

for failure to provide discovery may be awarded by this Court under the Discovery Act, "even 

though no opposition to the motion was filed, or opposition to the motion was withdrawn, or 

the requested discovery was provided to the moving party after the motion was filed." (Cal. 

Rules of Ct., Rule 3.1030(a).) 

When the responding party does not respond to requests for admission and forces the 

propounding party to move for an order deeming them admitted, the Court must impose a 

monetary sanctions against the responding party unless the responding party has served, before 

the hearing on the motion, a proposed response that is in substantial compliance with the Code 

of Civil Procedure. (Code Civ. Proc, § 2033.280(c).) 

Plaintiff requests monetary sanctions in a surprising amount, considering four separate 

Motions were not required, and the Motions and supporting Declarations are all nearly 

verbatim. The Court hereby awards sanctions amounting to 3 hours of attorney time at $355 per 

hour, and $60 in costs, for a total of $1,125. 

TENTATIVE RULING #1:   

1. PLAINTIFF’S MOTIONS TO COMPEL RESPONSES BY DEFENDANT DM SOLUTIONS, INC., 

DEFENDANT DAVID MCLAURY, AND DEFENDANT OWEN MACKENDRICK ARE GRANTED. 

2. PLAINTIFF’S MOTION TO DEEM MATTERS ADMITTED IN PLAINTIFF’S REQUESTS FOR 

ADMISSION TO DEFENDANT DAVID MCLAURY IS GRANTED. 
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3. SANCTIONS IN THE TOTAL AMOUNT OF $1,125.00 AWARDED TO PLAINTIFF, PAYABLE 

BY DEFENDANTS BEFORE FRIDAY JULY 11, 2025. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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2. 24CV2760 DALE v. FCA US, LLC 

Demurrer and Motion to Strike 

 

On March 14, 2025, FCA US, LLC filed a Notice of Removal to Federal Court. The Court 

has not received notice that the case has been remanded to this Court, therefore pursuant to 28 

U.S.C. § 1446(d), this hearing is dropped from calendar. 

TENTATIVE RULING #2:   

HEARING DROPPED FROM CALENDAR. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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3. 25CV0071 ISHSHALOM v. V3 ELECTRIC, INC. 

Motion to Compel Arbitration and Stay Proceedings 

 

TENTATIVE RULING #3:   

PURSUANT TO THE STIPULATION AND ORDER, THIS HEARING IS CONTINUED TO FRIDAY, JULY 

18, 2025, AT 8:30 AM IN DEPARTMENT NINE. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 

TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 

COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 

RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 

1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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4. 24CV2576 WELLS FARGO BANK v. PEDRI 

Motion to Deem Matters Admitted 

 

 The Notice does not comply with Local Rule 7.10.05. Repeated violations will be subject 

to sanctions. 

 On January 27, 2025, Plaintiff’s counsel served Defendant with Requests for Admissions, 

Set One. (Declaration of Douglas Agne, Esq.) Responses were due thirty-five days later, but as of 

the time the Motion was filed, no responses had been served upon Plaintiff.  

Code of Civil Procedure §2033.280 provides as follows:  

“If a party to whom requests for admission are directed fails to serve a timely 

response, the following rules apply…  

(b) The requesting party may move for an order that the genuineness of any 

documents and the truth of any matters specified in the requests be deemed 

admitted as well as for a monetary sanction under Chapter 7 (commencing with 

Section 2023.010).  

(c) The court shall make this order, unless it finds that the party to whom the 

requests for admission have been directed has served, before the hearing on the 

motion, a proposed response to the requests for admission that is in substantial 

compliance with Section 2033.220. It is mandatory that the court impose a 

monetary sanction under Chapter 7 (commencing with Section 2023.010) on the 

party or attorney, or both, whose failure to serve a timely response to requests 

for admission necessitated this motion.” 

There is no opposition. However, Exhibit A to the Declaration of Douglas Agne, 

Esq. is the Consumer Credit Card Customer Agreement & Disclosure Statement. There is 

no copy attached to the pleadings showing the Requests for Admissions or the service 

thereof.  

TENTATIVE RULING #4:   

THE MOTION IS GRANTED UPON FILING OF THE REQUESTS FOR ADMISSIONS AND A PROOF OF 

SERVICE SHOWING VALID SERVICE UPON DEFENDANT OF SAID REQUESTS. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  
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NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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5. 25PR0058 MATTER OF WILLIAMS 

Petition to Confirm Sale 

 

Petitioner is the spouse of Beverly Jean Williams, AKA Beverly J. Williams and they have 

been married since 1969, marriage of 55 years. Petitioner and Respondent (“the parties”) both 

reside at 3730 Pleasant Ranch Rd., Placerville, CA 95667. Petitioner currently provides care for 

Respondent. Petitioner is 77 years old and Respondent is 78 years old. No judgment of nullity of 

marriage, legal separation, or dissolution of marriage has been entered, and no such 

proceedings are currently pending in any court of confident jurisdiction. During the course of the 

parties' marriage, they agreed and understood that each party would support the other so long 

as they were married.  

The parties currently hold title to their house as joint tenants. Petitioner asserts that it is 

in the parties’ best interest to sell the residence and move to an assisted living residence, but 

Respondent lacks the requisite mental capacity to enter into the transaction to complete the 

sell. Respondent has been diagnosed with dementia and can no longer manage her affairs in her 

best interest as determined by Dr. Jeanine Lynn Walter Misirli M.D. see "Attachment 3". In order 

to sell the residence, Petitioner would either have to file for Conservatorship or obtain a court 

order under Probate Code § 3100 et seq. 

Probate Code § 3101 provides: 

(a) A proceeding may be brought under this chapter for a court order authorizing a 

proposed transaction, whether or not the proposed transaction is one that otherwise 

would require the joinder or consent of both spouses, if both of the following conditions 

are satisfied: 

(1) One of the spouses is alleged to lack legal capacity for the proposed 

transaction, whether or not that spouse has a conservator. 

(2) The other spouse either has legal capacity for the proposed transaction or has 

a conservator. 

The parties had three children together, but one has since deceased. Their son Daniel 

Williams died on September 7, 2024. During his life, the parties helped their son purchase a 

manufactured home, using their own community property funds. Title to the home was taken in 

the name of Respondent and her son as joint tenants with right of survivorship. Because of her 

lack of capacity, Respondent cannot manage or sell the property and Petitioner has no authority 

to martial, manage, or sell, the property for the benefit of Respondent and the community of 

Petitioner and Respondent. The expense of keeping the property is not in the best interest of 

the Respondent or the community. The space rent and utilities are an expense to the community 

in the amount of approximately $1,200.00 per month. 
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Neither spouse has a conservator. As provided in Probate Code § 3113, this proceeding 

may be brought without the necessity of appointing a conservator for Petitioners spouse. Under 

Probate Code § 3110 proper jurisdiction and venue is the superior court in the county in which 

one or both of the spouses resides, or any other county as may be in the best interests of the 

spouses. Since both Petitioner and Respondent live in Placerville, the proper jurisdiction and 

venue is the El Dorado County Superior Court. 

Pursuant to Probate Code § 3141 (a), "If a spouse is alleged to lack legal capacity for the 

proposed transaction and has no conservator, the spouse shall be produced at the hearing 

unless unable to attend the hearing."   

TENTATIVE RULING #5:   

APPEARANCES REQUIRED ON FRIDAY, JUNE 6, 2025, AT 8:30 AM IN DEPARTMENT NINE. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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6. 24CV2590 CALKINS, II v. FCA US, LLC 

Demurrer  

 

 Pursuant to the Tentative Ruling from the Aprill 11, 2025, hearing the Court directed FCA 

to file an updated declaration regarding meet and confer efforts and the need for the Court to 

address the Demurrer. That declaration was to be filed before May 16, 2025. Nothing has been 

filed. Therefore, the Demurrer is dropped from calendar. 

TENTATIVE RULING #6:   

DEMURRER DROPPED FROM CALENDAR. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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7. 24CV2535 MONTAZERI v. MONTAZERI 

Demurrer and Motion to Strike 

 

Defendant filed a Demurrer and Motion to Strike on January 15, 2025. Thereafter, on 

May 23, 2025, Plaintiff filed his First Amended Complaint.  

Because an amended pleading supersedes the original one, “the filing of an amended 

complaint moots a motion directed at a prior complaint.”  JKC3H8 v. Colton, 221 Cal. App. 4th 

468, 477 (2013) citing State Compensation Ins. Fund v. Sup. Ct., 184 Cal. App. 4th 1124, 1130-

1131 (2010). “Thus, the filing of an amended complaint renders moot a demurrer to the original 

complaint. [Citation].” Id. 

TENTATIVE RULING #7:   

HEARING DROPPED FROM CALENDAR.  

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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8. 22CV1669 LESARRA HOMEOWNERS ASSOC. v. SELVAN 

Motion for Summary Judgment 

 

On December 31, 2024, Plaintiff Lesarra Homeowners Association (“Plaintiff” or “HOA”) 

filed and served a Notice of Motion for Summary Adjudication of its Complaint’s First, Third, and 

Fourth Causes of Action, and supporting documents thereto.  

 Defendant Madeswaran Selvan (“Defendant”) filed and served Defendant’s Opposition to 

Motion for Summary Judgment, and all supporting documents thereto, on May 15, 2025.  

 On May 23, 2025, Plaintiff filed its Reply to Defendant’s Opposition to Motion for 

Summary Adjudication and Plaintiff’s Objection and Request to Strike Defendant’s Separate 

Statement. 

Request for Judicial Notice 

 In support of its Motion, Plaintiff filed a Request for Judicial Notice asking the court to 

take notice of numerous recorded documents and court documents. Defendant has not opposed 

the request. 

Judicial notice is a mechanism which allows the court to take into consideration matters 

which are presumed to be indisputably true. California Evidence Code Sections 451, 452, and 

453 govern the circumstances in which judicial notice of a matter may be taken. While Section 

451 provides a comprehensive list of matters that must be judicially noticed, Section 452 sets 

forth matters which may be judicially noticed, including “[f]acts and propositions that are not 

reasonably subject to dispute and are capable of immediate and accurate determination by 

resort to sources of reasonably indisputable accuracy.” Ev. Code § 452(h). 

 Section 452 provides that the court “may” take judicial notice of the matters listed 

therein, while Section 453 provides a caveat that the court “shall” take judicial notice of any 

matter “specified in Section 452 if a party requests it and: (a) Gives each adverse party sufficient 

notice of the request…to enable such adverse party to prepare to meet the request; and (b) 

Furnishes the court with sufficient information to enable it to take judicial notice of the matter.” 

Cal. Evid. Code § 453. 

 Plaintiff has complied with the requirements of Section 453 and there is no objection by 

Defendant; therefore, the court is compelled to grant the judicial notice request. As such, 

Plaintiff’s request is granted. 

Motion for Summary Judgment/Adjudication 

Plaintiff brings its motion as a Motion for Summary Adjudication. The legal standard for a 
Motion for Summary Adjudication is the same as a Motion for Summary Judgment. A motion for 
summary judgment or adjudication shall be granted if there is no triable issue as to any material 
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fact and the papers submitted show that the moving party is entitled to judgment as a matter of 
law as to one or more causes of action or claims for damages. Cal. Civ. Pro. § 437c(f)(1). A 
defendant moving for summary judgment need only show that one or more elements of the 
cause of action cannot be established. Aguilar v. Atlantic Richfield Co., (2001) 25 Cal.4th 826, 
849. This can be done in one of two ways, either by affirmatively presenting evidence that would 
require a trier of fact not to find any underlying material fact more likely than not; or by simply 
pointing out “that the plaintiff does not possess and cannot reasonably obtain, evidence 
that would allow such a trier of fact to find any underlying material fact more likely than 
not.” Id. at 845; Brantly v. Pisaro, 42 Cal. App. 4th 1591, 1601 (1996).  

 The moving party bears the initial burden of making a prima facie case for summary 
judgment. White v. Smule, Inc., 75 Cal. App. 5th 346 (2022). In other words, the party moving for 
summary judgment or adjudication must show that it is entitled to judgment as a matter of law. 
Doe v. Good Samaritan Hospital, 23 Cal. App. 5th 653, 661 (2018).  

 Plaintiff is a California nonprofit mutual benefit corporation duly organized and existing 

under the laws of the State of California, and is, and at all relevant times was, a community 

association formed to govern that certain planned development located in El Dorado County, 

California, known as Lesarra Attached Homes (the “Development”). Defendant owns a unit 

located in the Development. Defendant admitted he allowed his dogs to roam the common area 

without a leash in direct violation of the CC&Rs. Plaintiff moves for Summary Adjudication 

against Defendant as to the First, Third, and Fourth Causes of Action asserted in the Complaint 

pursuant to Code of Civil Procedure § 437c on the grounds that there is no triable issue as to any 

material fact.  

Facts Alleged by Plaintiff 

On July 3, 2007 the Amended and Restated Declaration of Covenants, Conditions and 

Restrictions and Reservation of Easements for Lesarra, (“CC&Rs”) were recorded in the El 

Dorado County Recorder’s office. (Separate Statement of Undisputed Facts “SUF” 1.)  

Defendant acquired the title to Unit 925 in 2013. (SUF 2, 3.) Upon purchase of Unit 925, 

Defendant received the CC&Rs (SUF 4, Defendant disputes as to evidence.) The CC&Rs establish, 

in part, Defendant’s agreement to abide by the Governing Documents. (SUF 5 (Defendant 

disputes as to evidence), 6, 7, 15 (Defendant disputes as to evidence), 16, 17.) The CC&R’s 

prohibit dogs off leash as follows:  

The following restrictions regarding the care and maintenance of pets within the 

Property shall be observed by each Owner and resident:  

(b) Dogs shall only be allowed on the Common Area when they are leashed and 

otherwise under the supervision and restraint of their Owners.  

(Section 8.05 of the CC&Rs)  



June 6, 2025 
Dept. 9 

Tentative Rulings 

14 
 

(SUF 8.)  

Section 13.02. of the CC&Rs provides as follows:  

Without limiting the generality of Section 13.01, above, the result of every act or 

omission whereby any covenant contained in this Declaration is violated in whole or in 

part is hereby declared to be a nuisance, and every remedy against nuisance, either 

public or private, shall be applicable against every such act or omission. 

(SUF 19.) 

Defendant brought the dogs with him when he moved into Unit 925 in 2021. (SUF 9.) 

Defendant admitted he allowed his dogs to roam off leash in the Common Area one to two 

times per week. (SUF 10.) Defendant does not dispute this, except to allege that the conduct 

stopped in July 2022. 

By letter dated August 29, 2022, the Association sent Defendant a Demand to 

immediately Cease and Desist, violating the Governing Documents. (SUF 11, Disputed by 

Defendant.) On the same date of August 29, 2022, pursuant to Civil Code Section 5935, Plaintiff’s 

counsel sent by mail, a Request for Resolution to Defendant. (SUF 12, Disputed by Defendant.) 

Defendant did not respond to Plaintiff's August 29, 2022, Demand and Request for Resolution.  

First Cause of Action – Breach of Governing Documents 

 Plaintiff argues it is entitled to summary adjudication against the Defendant on the First 

Cause of Action based on Defendant’s own admissions in his deposition, establishing that his 

conduct violated the CC&Rs. The First Cause of Action is analyzed by the Court as a breach of 

contract claim.  

CC&Rs are equitable servitudes and not a contract, thus in a complaint their breach is 

properly designated as a cause of action for “breach of governing documents” and not “breach 

of contract.” Treo @ Kettner Homeowners Association v. Superior Court (2008) 166 Cal.App.4th 

1055, 1066. It has been held that “CC&R's are interpreted according to the usual rules of 

interpretation of contracts generally, with a view toward enforcing the reasonable intent of the 

parties. [Citations.]” Harvey v. The Landing Homeowners Assn. (2008) 162 Cal.App.4th 809, 817; 

see also Fourth La Costa Condominium Owners Assn. v. Seith (2008) 159 Cal.App.4th 563, 575 

[“‘The same rules that apply to interpretation of contracts apply to the interpretation of CC & 

R's.’ [Citation.]”]  

Plaintiff argues that he CC&Rs are a governing document of the Development and there 

is no dispute, then, that the CC&Rs is the “contract” at issue and if there is no extrinsic evidence 

bearing on the interpretation of the CC&Rs, it becomes one solely of law (Estate of Dodge (1971) 

6 Cal.3d 311, 318) and is therefore properly determined by the court on summary judgment. 

(Milton v. Hudson Sales Corp. (1957) 152 Cal.App.2d 418, 433.) 
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The complaint alleges the Defendant had notice of the CC&Rs. (SUF 4, Defendant 

disputes as to evidence.) Defendant breached section 8.05 CC&Rs, which for purposes of legal 

analysis is the “contract” at issue. Section 8.05 is clear and unambiguous: It provides: “Dogs shall 

only be allowed on the Common Area when they are leashed and otherwise under the 

supervision and restraint of their Owners.” (SUF 8 and 10.) Plaintiff argues that Defendant’s 

admission that he breached the CC&Rs by letting his dogs roam off leash in the common area 

one to two times a week for a period of months (SUF 9 and 10) compels a finding Plaintiff is 

Entitled to Summary Adjudication Against the Defendant on the First Cause of Action. 

Defendant opposes, arguing that Defendant stopped violating the CC&Rs in July 2022; 

however, he does not specifically dispute that he did violate the CC&Rs prior to July 2022. He 

next argues that Plaintiff’s counsel’s Cease and Desist Notice does not comply with Civil Code § 

5855 because it did not include a statement regarding Defendant’s opportunity to be heard at a 

disciplinary hearing. Defendant argues that pursuant to the Governing Documents, Plaintiff was 

required to serve the initial Notice and all Notices by personal service or mail, and that Plaintiff 

offers no facts that any of the Notices were personally served or mailed to Defendant. 

Defendant argues that the HOA’s Board must follow certain internal procedures before filing a 

court action and that those procedures were not followed. Namely, Defendant argues that 

Plaintiff has not shown that there was a disciplinary hearing where a decision was reached, if the 

Board heard and decided Defendant’s case, and if there was a resolution by the HOA Board 

authorizing court action against the Defendant. Since those procedures were not followed, 

Defendant argues his actions can only be deemed an alleged violation, which is a factual dispute 

to be resolved at trial. 

Plaintiff replies, arguing there is no evidence supporting Plaintiff’s assertion that he 

stopped violating the CC&Rs in July 2022, nor would that excuse his earlier violations. Plaintiff 

next responds that Defendant’s arguments regarding notice are meritless because no fines or 

suspensions were imposed, and the lawsuit is only seeking compliance with the recorded CC&Rs. 

Further, Plaintiff argues that pre-litigation notice is not an essential element of Plaintiff’s claims. 

Plaintiff asserts that the Request for Resolution was sent by mail to Defendant, and that if 

Defendant disputed the service of that Request, he was required to file a demurrer or motion to 

strike pursuant to Civil Code § 5950(b). Plaintiff argues that its inclusion of the ADR Notice in the 

pleadings satisfies the statutory prerequisite, and that any dispute over service should have 

been raised through an appropriate motion early in the proceedings, which was not done. 

Plaintiff shows, by Defendant’s own admissions, that he violated the CC&Rs by allowing 

his dogs to be in the common areas off leash. Defendant argues Section 13.06 of the CC&Rs was 

not followed by Plaintiff, but the court finds that Defendant has not established that any 

penalties or suspension of rights was imposed, which triggers the application of Section 13.06. 

Further, whether or not Defendant received the Notice is not relevant under this cause of 

action. Defendant admits he violated the CC&Rs, although he states the conduct ceased. 
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Therefore, Plaintiff establishes breach of governing documents. Motion for Summary 

Adjudication is granted as to the First Cause of Action. 

Third Cause of Action – Declaratory Relief 

 Plaintiff argues that it is entitled to summary adjudication against the Defendant on the 

Third Cause of Action for Declaratory Relief because Defendant admits Plaintiff’s interpretation 

of the CC&Rs is correct.  

Declaratory relief is appropriate to “declare rights and not to determine or try issues.” 

(Loomis Fruit Growers’ Assoc. v. California Fruit Exch. (1932) 128 Cal. App. 265, 281. The purpose 

of a judicial declaration is so that parties may ascertain their rights and act accordingly so as to 

avoid committing torts and engaging in unnecessary litigation. (Babb v. Sup. Ct. (Huntington) 

(1971) 3 Cal. 3d 841, 848. 

Plaintiff argues it has a right to compel Defendant to abide by the CC&Rs, Defendant 

admitted to violating them, and thus Plaintiff is entitled to summary adjudication on the Third 

Cause of Action. 

Defendant opposes, arguing that no dispute exists because Plaintiff did not present any 

facts showing that the parties disagree on the interpretation of the CC&Rs or a Member’s 

obligation to abide by the documents. Defendant further argues that Plaintiff did not present 

any facts that there is uncertainty about the application of a statute or regulation requiring 

declaratory relief to provide clarity, and that no facts were presented to establish property 

ownership or usage rights.  

Plaintiff replies, arguing that the dispute is over whether Plaintiff has the right to enforce 

Section 8.05(b) of the CC&Rs and whether Defendant’s conduct constituted a violation. 

Defendant admits the underlying facts but contests procedural enforcement and claims lack of 

proper notice, which Plaintiff argues is a dispute meant to be resolved by declaratory relief. 

While the Court agrees with Plaintiff that a dispute exists over the right to enforce 

Section 8.05, the Court also finds that Defendant’s argument regarding lack of proper notice is a 

triable issue of material fact as to this cause of action. Summary adjudication as to the Third 

Cause of Action denied. 

Fourth Cause of Action – Nuisance 

 Plaintiff argues that it is entitled to summary adjudication against the Defendant on the 

Fourth Cause of Action for Nuisance because Defendant’s admitted conduct is defined as a 

nuisance under the CC&Rs. Again, Plaintiff argues that Defendant admits to letting his dogs off 

leash, in violation of the CC&Rs.  

The CC&Rs state at Section 13.02:  
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Section 13.02. Nuisance. Without limiting the generality of Section 13.01, above, the 

result of every act or omission whereby any covenant contained in this Declaration is 

violated in whole or in part is hereby declared to be a nuisance, and every remedy 

against nuisance, either public or private, shall be applicable against every such act or 

omission. 

 Therefore, Plaintiff argues that Defendant admitted he violated the CC&Rs and therefore, 

his actions constituted a nuisance and Plaintiff is entitled to summary adjudication on the Fourth 

Cause of Action. 

 Defendant opposes, arguing that an injunction requires a showing of ongoing or 

imminent harm and that Defendant stopped violating the CC&Rs after July 2022. Defendant 

further argues that Civil Code § 5850 and § 5855 require the HOA to follow its own governing 

documents regarding disciplinary procedures, and that the HOA has not established that it 

provided Defendant with a hearing and a decision. 

 Plaintiff replies, citing California Jury Instructions Civil (CACI) 2021, which state: 

Private nuisance liability depends on some sort of conduct by the defendant that either 

directly and unreasonably interferes with the plaintiff’s property or creates a condition 

that does so. (Lussier v. San Lorenzo Valley Water Dist. (1988) 206 Cal.App.3d 92, 100.) 

Element 2 requires that the defendant have acted to create a condition or allowed a 

condition to exist by failing to act.  

The act that causes the interference may be intentional and unreasonable. Or it may be 

unintentional but caused by negligent or reckless conduct. Or it may result from an 

abnormally dangerous activity for which there is strict liability. However, if the act is 

intentional but reasonable, or if it is entirely accidental, there is generally no liability. 

(Lussier, supra, 206 Cal.App.3d at p. 100.)  

The intent required is only to do the act that interferes, not an intent to cause harm. 

(Lussier, supra, 206 Cal.App.3d at pp. 100, 106; see Rest.2d Torts, § 822.) For example, it 

is sufficient that one intend to chop down a tree; it is not necessary to intend that it fall 

on a neighbor’s property.  

(CACI 2021.) 

 Plaintiff argues that Defendant’s argument that the conduct ceased is legally irrelevant, 

because there is evidence of wrongdoing, and the law allows injunctive relief to prevent the 

recurrence of wrongful conduct.  

 The Court disagrees with Defendant and finds that Civil Code § 5850 and § 5855 do not 

apply in this case because Defendant does not show that any monetary fine or discipline were 

imposed by Plaintiff on Defendant. Based on Defendant’s own admissions and Section13.02, 
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Plaintiff has established nuisance. Summary adjudication as to the Fourth Cause of Action is 

granted. 

TENTATIVE RULING #8:   

1. PLAINTIFF’S REQUEST FOR JUDICIAL NOTICE IS GRANTED. 

2. MOTION FOR SUMMARY ADJUDICATION AS TO THE FIRST AND FOURTH CAUSES OF 

ACTION IS GRANTED. 

3. MOTION FOR SUMMARY ADJUDICATION AS TO THE THIRD CAUSE OF ACTION IS 

DENIED. 

NO HEARING ON THIS MATTER WILL BE HELD UNLESS A REQUEST FOR ORAL ARGUMENT IS 
TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 
COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. 
RULE CT. 3.1308; LOCAL RULE 8.05.07; SEE ALSO LEWIS V. SUPERIOR COURT, 19 CAL.4TH 1232, 
1247 (1999).  

NOTICE TO ALL PARTIES OF A REQUEST FOR ORAL ARGUMENT AND THE GROUNDS UPON 
WHICH ARGUMENT IS BEING REQUESTED MUST BE MADE BY TELEPHONE OR IN PERSON BY 
4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. CAL. RULE CT. 3.1308; EL DORADO 
COUNTY LOCAL RULE 8.05.07. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED PRIOR TO 
OR AT THE HEARING. 

 LONG CAUSE HEARINGS MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE 
RULING IS ISSUED AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 
AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT 
REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES 
ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 
CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. 
PARTIES MAY PERSONALLY APPEAR AT THE HEARING.  

IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, PLEASE CONTACT THE COURT AT (530) 
621-5867 AND MEETING INFORMATION WILL BE PROVIDED. 
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