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1. MATTER OF HAVIKLA  22CV1242 

OSC Re: Name Change. 

     There is no proof of publication in the court’s file, which is mandated by Code of Civil 

Procedure, § 1277(a). 

TENTATIVE RULING # 1: APPEARANCES ARE REQUIRED AT 1:00 P.M. ON FRIDAY, 

OCTOBER 21, 2022 IN DEPARTMENT NINE. IF A PARTY OR PARTIES WISH TO APPEAR 

BY ZOOM, THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. 
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2. AORAKI HOLDINGS v. LABMOR ENTERPRISES  PC-20190488 

(1) Plaintiff’s Motion to Compel Defendant Callarick Enterprises, LP to Provide Further 

Responses to Requests for Production, Set Three, to Impose Monetary and/or 

Terminating Sanctions, and for an OSC Re: Contempt as to Defendant Callarick 

Enterprises, LP. 

(2) Plaintiff’s Motion to Compel Defendant Constantly Growing, LLC to Provide Further 

Responses to Requests for Production, Set Three, to Impose Monetary and/or 

Terminating Sanctions, and for an OSC Re: Contempt as to Defendant Constantly 

Growing, LLC. 

(3) Plaintiff’s Motion to Compel Defendant Constantly Growing, Inc. to Provide Further 

Responses to Requests for Production, Set Three, to Impose Monetary and/or 

Terminating Sanctions, and for an OSC Re: Contempt as to Defendant Constantly 

Growing, Inc. 

(4) Plaintiff’s Motion to Compel Defendant Labmor Enterprises, Inc. to Provide Further 

Responses to Requests for Production, Set Three, to Impose Monetary and/or 

Terminating Sanctions, and for an OSC Re: Contempt as to Defendant Labmor 

Enterprises, Inc. 

(5) Defendants Labmor Enterprises, Inc.’s and Labbitts’ Motion for Leave to File Cross-

Complaint. 

Requests for OSC Re: Contempt Proceedings Against Defendants Labmor Enterprises, 

Inc., Callarick Enterprises, LP, Constantly Growing, LLC and Constantly Growing, Inc.  

     Defendants Labmor Enterprises, Inc., Callarick Enterprises, LP, Constantly Growing, LLC 

and Constantly Growing, Inc. each oppose the requests to find them in contempt of court for 
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failure to obey the court’s discovery order and the ground that there has been no showing that 

defendants willfully disobeyed the court order or they acted with lack of diligence in responding 

to the discovery ordered. 

     Plaintiff has made no effort whatsoever to comply with the due process requirements for the 

court to consider holding any of the defendants in contempt. There is no affidavit and OSC 

proffered to be considered by the court; and no OSC issued and personally served on the 

defendants prior to the hearing. 

     “A contempt proceeding is commenced by the filing of an affidavit and a request for an 

order to show cause. (§ 1211, subds.(a), (b).)  [Footnote omitted.] After notice to the opposing 

party's lawyer, the court (if satisfied with the sufficiency of the affidavit) must sign an order to 

show cause re contempt in which the date and time for a hearing are set forth. (§ 1212; Arthur 

v. Superior Court (1965) 62 Cal.2d 404, 408, 42 Cal.Rptr. 441, 398 P.2d 777 [‘an order to show 

cause must be issued’]; Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The 

Rutter Group 1999) § 9:715, p. 9(II)-47.)  [Footnote omitted.] The order to show cause acts as 

a summons to appear in court on a certain day and, as its name suggests, to show cause why 

a certain thing should not be done. (Morelli v. Superior Court (1968) 262 Cal.App.2d 262, 269, 

68 Cal.Rptr. 572.) Unless the citee has concealed himself from the court, he must be 

personally served with the affidavit and the order to show cause; otherwise, the court lacks 

jurisdiction to proceed. (§ 1015 [in civil actions in which a party is represented by an attorney, 

‘the service of papers, when required, must be upon the attorney instead of the party, except 

service of subpoenas, of writs, and other process issued in the suit, and of papers to bring him 

into contempt’]; see also § 1016; Arthur v. Superior Court, supra, 62 Cal.2d at p. 408, 42 

Cal.Rptr. 441, 398 P.2d 777; and see Weil & Brown, supra, § 9:716, p. 9(11)-47.)  [Footnote 
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omitted.]” (Cedars-Sinai Imaging Medical Group v. Superior Court (2000) 83 Cal.App.4th 1281, 

1286-1287.) 

     The issue of holding defendants in contempt is not properly before the court and will not be 

considered. 

Plaintiff’s Motion to Compel Defendant Callarick Enterprises, LP to Provide Further 

Responses to Requests for Production, Set Three, and to Impose Monetary and/or 

Terminating Sanctions. 

     On December 17, 2021 the court issued a tentative ruling on several motions to compel 

discovery propounded on defendants Labmor Enterprises, Inc., Constantly Growing, Inc., 

Constantly Growing LLC, and Callarick Enterprises, LP. The tentative ruling provided: 

“PLAINTIFF’S MOTIONS TO COMPEL DISCOVERY ARE GRANTED. DEFENDANT 

LABMOR ENTERPRISES, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO 

SPECIAL INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET 

TWO AND INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS 

REQUESTED WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY 

GROWING, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY GROWING, 

LLC IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CALLARICK ENTERPRISES, 

LP IS ORDERED TO PROVIDE FURTHER RESPONSES TO INSPECTION DEMANDS, SET 
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THREE AND PRODUCE THE DOCUMENTS REQUESTED WITHOUT OBJECTIONS 

WITHIN TEN DAYS. DEFENDANTS LABMOR ENTERPRISES, INC., CONSTANTLY 

GROWING, INC., AND CALLARICK ENTERPRISES, LP ARE ORDERED TO PAY 

MONETARY SANCTIONS TO PLAINTIFF IN THE AMOUNT OF $1,500 EACH WITHIN TEN 

DAYS.” (Emphasis in original.) 

     On January 12, 2022 the court entered the tentative ruling as the ruling of the court upon 

stipulation of the parties, except for the payment of monetary sanctions, which the parties 

agreed to be deemed to have been paid without the need for additional payment. The order 

further directed that the defendants had ten days to serve their objection free responses. The 

Tentative Ruling was attached as Exhibit A to the ruling entered by the court. 

     Plaintiff moves to compel further responses to Requests for Production, Set Three as 

ordered by the court on January 12, 2022; for terminating sanctions of striking defendant’s 

answer and entering judgment against defendant in the amount of $1,646,539.28; in the 

alternative, imposing issue sanctions directing that all affirmative defenses asserted by 

defendant are stricken, defendant is estopped from asserting any defenses to liability in causes 

of action numbers 1-10 set forth in the complaint, and that the alter ego allegations of the 

complaint are deemed established such that the acts of this defendant are deemed acts of 

each of the defendants in this action; and for additional monetary sanctions in the amount of 

$4,800. 

     Plaintiff argues: despite having been ordered on January 12, 2022 to produce objection free 

responses to the requests for production within ten days, documents were not received within 

ten days and were only received late when a CD was delivered in in an untrackable priority 

mail envelope in mid-February 2022; defendant Callarick Enterprises, LP’s production only 

included 54 pages of publically available corporate documents; the production did not include 
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any correspondence between defendant Callarick Enterprises, LP and its counsel despite the 

court having found objections were waived; it is clear from the circumstances that defendant 

Callarick Enterprises, LP did not engage in a diligent search and reasonable inquiry, such as 

not producing any bank statements where its own documents (CE000049) indicated such 

accounts would be established; and terminating, issue and monetary sanctions are 

appropriate. 

     On July 22, 2022 defendant Callarick Enterprises, LP filed an opposition to the motion. 

Defendant Callarick Enterprises, LP opposes the motion on the following grounds: the meet 

and confer activities were insufficient; the responses to the requests for production set three 

and production of documents by defendant Callarick Enterprises, LP were sufficient as at this 

time defendant Callarick Enterprises, LP has already produced those documents that are in the 

possession, custody, or control of the defendant; the records at issue appear to be in the 

possession of a third party entity equally subject to discovery; there is no evidence that 

defendant Callarick Enterprises, LP is withholding documents under an inappropriate claim of 

privilege; if plaintiff believes that additional documents exist, the documents can be obtained by 

subpoena of the third party who possesses and controls those documents; there are no 

grounds to impose the terminating and issue sanctions sought; and a request for nearly 

$20,000 in monetary sanctions for four nearly identical discovery motions is not justified in that 

there is no evidence that defendant Callarick Enterprises, LP made a willful decision to 

withhold documents or refused to comply with the court’s prior order. 

     Plaintiff filed a reply on July 1, 2022. Plaintiff replied: defendant Callarick Enterprises, LP 

did not provide a brief in opposition and did not respond to any arguments raised by plaintiff, 

therefore, this amounts to a non-opposition to the motion; defendant Callarick Enterprises, LP 

has not complied with the court’s discovery order; defense counsel’s declaration in opposition 
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has no evidentiary value and is objectively false; the argument of lack of notice of the tentative 

ruling procedure in the initial notice of motion lacks merit and was corrected by the amended 

notice filed and served; and further sanctions are the only way to remedy prejudice and deter 

abuse. 

Non-Opposition 

     The opposition was timely filed on July 22, 2022 for the purposes of the actual hearing date.  

     Even assuming for the sake of argument that an opposition was not filed, the court must still 

rule on the motion on its merits. 

     Failure to file a written opposition or appear at a discovery motion hearing or the voluntary 

provision of discovery shall not be deemed an admission that the discovery motion was proper 

or that sanctions should be awarded. (Rules of Court, Rule 3.1348(b).) 

Notice of Tentative Ruling Local Rule 

     Defendant Callarick Enterprises, LP raised in counsels declaration in opposition that plaintiff 

has once again failed to provide notice of the court’s tentative ruling process as required by 

Local Rule. This was not raised in the memorandum of points and authorities in opposition to 

the motion. 

     The court notes that it has long been held that noncompliance with court rules, to which no 

penalty was attached, does not prevent the court from hearing and disposing of motions. (See 

Johnson v. Sun Realty Co. (1934) 138 Cal.App. 296, 299.)  

     The failure to include the tentative ruling notification language is not grounds to deny the 

motions under the circumstances before the court. 
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Meet and Confer Requirements 

     “It is a central precept to the Civil Discovery Act of 1986 (Code Civ.Proc., § 2016 et seq.) 

(hereinafter "Discovery Act") that civil discovery be essentially self-executing. (Zellerino v. 

Brown (1991) 235 Cal.App.3d 1097, 1111, 1 Cal.Rptr.2d 222.) The Discovery Act requires that,  

prior to the initiation of a motion to compel, the moving party declare that he or she has made a 

serious attempt to obtain "an informal resolution of each issue." (§ 2025, subd. (o); DeBlase v. 

Superior Court (1996) 41 Cal.App.4th 1279, 1284, 49 Cal.Rptr.2d 229.) This rule is designed 

"to encourage the parties to work out their differences informally so as to avoid the necessity 

for a formal order...." (McElhaney v. Cessna Aircraft Co. (1982) 134 Cal.App.3d 285, 289, 184 

Cal.Rptr. 547.) This, in turn, will lessen the burden on the court and reduce the unnecessary 

expenditure of resources by litigants through promotion of informal, extrajudicial resolution of 

discovery disputes. (DeBlase v. Superior Court, supra, 41 Cal.App.4th 1279, 1284, 49 

Cal.Rptr.2d 229; see also Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 

Cal.App.3d 326, 330, 175 Cal.Rptr. 888.)” (Townsend v. Superior Court (1998) 61 Cal.App.4th 

1431, 1434-1435.) “A determination of whether an attempt at informal resolution is adequate 

also involves the exercise of discretion. The level of effort at informal resolution which satisfies 

the ‘reasonable and good faith attempt’ standard depends upon the circumstances. In a larger, 

more complex discovery context, a greater effort at informal resolution may be warranted. In a 

simpler, or more narrowly focused case, a more modest effort may suffice. The history of the 

litigation, the nature of the interaction between counsel, the nature of the issues, the type and 

scope of discovery requested, the prospects for success and other similar factors can be 

relevant. Judges have broad powers and responsibilities to determine what measures and 

procedures are appropriate in varying circumstances. (See, e.g., Gov.Code, § 68607 [judge 

has responsibility to manage litigation]; Code Civ. Proc., § 128, subd. (a)(5) [judge has power 
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to control conduct of judicial proceeding in furtherance of justice].) Judges also have broad 

discretion in controlling the course of discovery and in making the various decisions 

necessitated by discovery proceedings. (Citations omitted.)” (Obregon v. Superior Court (1998) 

67 Cal.App.4th 424, 431.) “Although some effort is required in all instances (see, e.g., 

Townsend, supra, 61 Cal.App.4th at p. 1438, 72 Cal.Rptr.2d 333 [no exception based on 

speculation that prospects for informal resolution may be bleak] ), the level of effort that is 

reasonable is different in different circumstances, and may vary with the prospects for success. 

These are considerations entrusted to the trial court's discretion and judgment, with due regard 

for all relevant circumstances.” (Obregon, supra at pages 432-433.) 

     The evidence before the court shows that sufficient meet and confer activities occurred. 

(See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraphs 13-16.; and Exhibits G-

J.) 

Further Responses and Enforcement of Court Discovery Order 

     “(a) Every court shall have the power to do all of the following: ¶ * * * (4) To compel 

obedience to its judgments, orders, and process, and to the orders of a judge out of court, in 

an action or proceeding pending therein… (Code of Civil Procedure, § 128(a)(4).) 

     “A party may demand that any other party produce and permit the party making the 

demand, or someone acting on that party's behalf, to inspect and to photograph, test, or 

sample any tangible things that are in the possession, custody, or control of the party on whom 

the demand is made.” (Code of Civil Procedure, § 2031.010(c).) 

     “On receipt of a response to an inspection demand, the party demanding an inspection may 

move for an order compelling further response to the demand if the demanding party deems 

that any of the following apply: ¶ (1) A statement of compliance with the demand is incomplete. 

¶ (2) A representation of inability to comply is inadequate, incomplete, or evasive. ¶ (3) An 
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objection in the response is without merit or too general.” (Code of Civil Procedure, § 

2031.310(a).) 

     “A motion under subdivision (a) shall comply with both of the following: ¶ (1) The motion 

shall set forth specific facts showing good cause justifying the discovery sought by the 

inspection demand. ¶ (2) The motion shall be accompanied by a meet and confer declaration 

under Section 2016.040.” (Code of Civil Procedure, § 2031.310(b).) 

     “In the more specific context of a request to produce documents, a party who seeks to 

compel production must show “good cause” for the request (§ 2031, subd. (l ))—but where, as 

here, there is no privilege issue or claim of attorney work product, that burden is met simply by 

a fact-specific showing of relevance. [Footnote omitted.] (Weil & Brown, Cal. Practice Guide: 

Civil Procedure Before Trial 2 (Rutter 1996) ¶¶ 8:1495.6 to 8:1495.10, pp. 8H–21 to 8H–22.) 

That showing was made here. (Part I, ante.)” (Glenfed Development Corp. v. Superior Court 

(1997) 53 Cal.App.4th 1113, 1117.) 

     It appears that plaintiff’s request for further responses are limited to requests for production, 

set three, numbers 2, 9, 28, and 80. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 14 and Exhibit H.) 

      Those requests seek production of the following documents: all documents that relate in 

any way to your business; a list of employees between 2014 and 2019; all documents that 

identify all banks and/or financial institutions with which you maintained an account between 

January 1, 2014 to the present; and all documents relating to any communications between 

you and Labbitt defendants relating to the instant lawsuit. (See Declaration of Plaintiff’s 

Counsel Christopher Strunk, paragraph 4 and Exhibits D-1 and D-2.)  

     Defendant Callarick Enterprises, LP’s response to request number 2 is not included in 

Exhibit D-2 submitted by plaintiff in support of the motion. (See Declaration of Plaintiff’s 
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Counsel Christopher Strunk, paragraph 4 and Exhibit D-1.) Plaintiff’s counsel’s 

correspondence emailed to defense counsel on May 26, 2022 only stated that there were 

concerns about and a further response to number 2 was expected from the Labmor 

defendants. (See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 14 and 

Exhibit H –May 26, 2022 Meet and Confer Correspondence from Plaintiff’s Counsel to Defense 

Counsel, page 2.) It is unclear whether “Labmor defendants” refers to defendant Callarick 

Enterprises, LLC. Therefore, under the circumstances presented, the response to request 

number 2 does not appear to be at issue in this motion against defendant Callarick 

Enterprises, LP and the request for defendant Callarick Enterprises, LP to provide a further 

response is denied. 

     Defendant Callarick Enterprises, LP responded to request number 9 regarding employee 

lists that after a diligent search and reasonable inquiry it was determined that there are no 

responsive documents in its possession custody or control and there are no documents that 

exist; and with respect to request number 80 concerning all documents relating to any 

communications between you and the Labbitt defendants relating to the instant lawsuit, 

defendant Callarick Enterprises, LP responded that after a diligent search and reasonable 

inquiry it was determined that there are no responsive documents in its possession custody, or 

control and there are no documents that exist. (See Declaration of Plaintiff’s Counsel 

Christopher Strunk, paragraph 4 and Exhibit D-1.) The verification of the responses is not 

attached to Exhibit D-1. 

     Verified responses that a diligent search and reasonable inquiry was made that did not 

uncover any documents in the possession, custody, or control of the respondent and there are 

no documents that exist must be taken as true in the absence of evidence to the contrary that 
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such documents should reasonably be in existence and should reasonably be in the 

possession, custody or control of the respondent. 

     There is no evidence that the defendant Limited Partnership had any employees working for 

the partnership, which is reasonably possible if only the partners operated the business. 

Therefore, there is no evidence to the contrary that such documents should reasonably exist 

and should reasonably be in defendant’s possession, custody, and control. The motion to 

compel a further response to request number 9 is denied. 

     Request number 80 sought all documentary communications between defendant 

Constantly Growing, Inc. and the Labbitt defendants relating to this lawsuit. There is evidence 

that defendant Callarick Enterprises, LP failed to identify and produce documents from all 

banks and/or financial institutions with which defendant maintained an account between 

January 1, 2014 to the present and that defendant’s own documents produced (CE000049) 

indicates such accounts were to be established. (See Declaration of Plaintiff’s Counsel 

Christopher Strunk, paragraph 10 and Exhibit E-4.) Request number 80 does not seek 

documentary communications between the Labbitt defendants and counsel or defendant 

Callarick Enterprises, LP and counsel. At best it would indirectly seek counsel communications 

that are shared between defendant Constantly Growing, Inc. and the Labbitt defendants in a 

documentary communication between the defendants, which could reasonably not exist. The 

motion to compel defendant Callarick Enterprises, LP to provide a further response and 

production concerning request for production, number 80 is denied. 

     Request number 28 sought all documents that identify all banks and/or financial institutions 

with which you maintained an account between January 1, 2014 to the present. There is 

evidence that defendant Callarick Enterprises, LP failed to identify and produce documents 

from all banks and/or financial institutions with which defendant maintained an account 
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between January 1, 2014 to the present and that defendant’s own documents produced 

(CE000049) indicates such accounts were to be established. (See Declaration of Plaintiff’s 

Counsel Christopher Strunk, paragraph 10 and Exhibit E-4.) It appears appropriate to compel a 

further response and production concerning request number 28. 

     The court found in the motion to compel order that defendants waived all objections, which 

would include the attorney-client privilege. There was no correspondence between defendant 

and counsel identified or produced by defendant Callarick Enterprises, LP. (See Declaration of 

Plaintiff’s Counsel Christopher Strunk, paragraph 6.) However, the only request that 

conceivably includes a request for attorney client communications is request number 2 which is 

not at issue regarding defendant Callarick Enterprises, LP. Therefore, that fact does not 

support a claim that certain documents were not produced that should exist in defendant’s 

possession, custody or control. 

     The remaining evidence of documents that should reasonably be in defendants’ 

possession, custody and control relate to documents concerning Labmor Enterprises, Inc., 

Constantly Growing, LLC, and Constantly Growing, Inc. (Declaration of Plaintiff’s Counsel 

Christopher Strunk, paragraphs 8-11; and Exhibits E-1, E-2, E-3 and E-4.) 

     There is a problem that plaintiff’s Exhibit D-1 responses of defendant Callarick Enterprises, 

LP lacks the verification page attached to the Exhibit. The court grants the motion in part and 

denies it in part as described in the text of the ruling, orders that the responses be verified, and 

orders defendant Callarick Enterprises, LP provide a further response and production of all 

documents that identify all banks and/or financial institutions with which defendant maintained 

an account between January 1, 2014 to the present sought in request number 28. 
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Sanctions 

     “Misuses of the discovery process include, but are not limited to, the following:  ¶ * * * (g) 

Disobeying a court order to provide discovery…” (Code of Civil Procedure, § 2023.010(g).) 

     “To the extent authorized by the chapter governing any particular discovery method or any 

other provision of this title, the court, after notice to any affected party, person, or attorney, and 

after opportunity for hearing, may impose the following sanctions against anyone engaging in 

conduct that is a misuse of the discovery process: ¶ * * * If a monetary sanction is authorized 

by any provision of this title, the court shall impose that sanction unless it finds that the one 

subject to the sanction acted with substantial justification or that other circumstances make the 

imposition of the sanction unjust.” (Code of Civil Procedure, § 2023.030(a).) The court is not 

required to find that the evidence establishes that the failure to comply with the court’s 

discovery order was in bad faith. The court is mandated by statute to impose the monetary 

sanctions unless it makes a finding that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust. 

     “’Discovery sanctions “should be appropriate to the dereliction, and should not exceed that 

which is required to protect the interests of the party entitled to but denied discovery.” 

[Citations.] “’The trial court has a wide discretion in granting discovery and ... is granted broad 

discretionary powers to enforce its orders but its powers are not unlimited.... [¶] The sanctions 

the court may impose are such as are suitable and necessary to enable the party seeking 

discovery to obtain the objects of the discovery he seeks, but the court may not impose 

sanctions which are designed not to accomplish the objects of discovery but to impose 

punishment. [Citations.]’” [Citations.]’ (Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 

Cal.App.3d 481, 487-488, 282 Cal.Rptr. 530; accord Do It Urself Moving & Storage, Inc. v. 

Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 35, 9 Cal.Rptr.2d 396.)” (Vallbona v. 
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Springer (1996) 43 Cal.App.4th 1525, 1545.) “We recognize that terminating sanctions are to 

be used sparingly, only when the trial court concludes that lesser sanctions would not bring 

about the compliance of the offending party.” (R.S. Creative, Inc. v. Creative Cotton, Ltd. 

(1999) 75 Cal.App.4th 486, 496.) “Discovery sanctions must be tailored in order to remedy the 

offending party's discovery abuse, should not give the aggrieved party more than what it is 

entitled to, and should not be used to punish the offending party. We review the trial court's 

order under the deferential abuse of discretion standard. (Do It Urself, supra, 7 Cal.App.4th at 

p. 35, 9 Cal.Rptr.2d 396.) [Footnote omitted.]” (Karlsson v. Ford Motor Co. (2006) 140 

Cal.App.4th 1202, 1217.) 

     The Third District Court of Appeal has held: “The sanction of dismissal or the rendition of a 

default judgment against the disobedient party is ordinarily a drastic measure which should be 

employed with caution. (Deyo v. Kilbourne, supra, 84 Cal.App.3d at p. 793, 149 Cal.Rptr. 499.) 

The sanction of dismissal, where properly employed, is justified on the theory the party's 

refusal to reveal material evidence tacitly admits his claim or defense is without merit. (Ibid.; 

Kahn v. Kahn, supra, 68 Cal.App.3d at p. 382.)” (Puritan Ins. Co. v. Superior Court (1985) 171 

Cal.App.3d 877, 885.) 

      The court finds that it is not appropriate to impose the drastic measure of termination of the 

plaintiff’s case by striking the answer and entering judgment against defendant in the amount 

of $1,646,539.28 or impose drastic issue sanctions in the first instance of failure to fully comply 

with a discovery order. The court is not convinced that lesser sanctions will not bring about 

compliance. The request for issue and terminating sanctions is denied. 

     “…If a monetary sanction is authorized by any provision of this title, the court shall impose 

that sanction unless it finds that the one subject to the sanction acted with substantial 
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justification or that other circumstances make the imposition of the sanction unjust.” (Code of 

Civil Procedure, § 2023.030(a).) 

     “Except as provided in subdivision (j), the court shall impose a monetary sanction under 

Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 

unsuccessfully makes or opposes a motion to compel further response to an inspection 

demand, unless it finds that the one subject to the sanction acted with substantial justification 

or that other circumstances make the imposition of the sanction unjust” (Code of Civil 

Procedure, § 2031.310(h).) 

     Plaintiff requests monetary sanctions in the amount of $4,830 representing the fees 

incurred for attorney services to prepare the four motions to compel that appear to be nearly 

identical and the filing fee of $30. The court finds that it is appropriate to order defendant 

Callarick Enterprises, LP to pay plaintiff $1,230 in monetary sanctions. 

Plaintiff’s Motion to Compel Defendant Constantly Growing, LLC to Provide Further 

Responses to Requests for Production, Set Three, and to Impose Monetary and/or 

Terminating Sanctions. 

     On December 17, 2021 the court issued a tentative ruling in several motions to compel 

discovery propounded on defendants Labmor Enterprises, Inc., Constantly Growing, Inc., 

Constantly Growing LLC, and Callarick Enterprises, LP. The tentative ruling provided: 

“PLAINTIFF’S MOTIONS TO COMPEL DISCOVERY ARE GRANTED. DEFENDANT 

LABMOR ENTERPRISES, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO 

SPECIAL INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET 

TWO AND INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS 

REQUESTED WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY 

GROWING, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 



Law and Motion Calendar – Department Nine (8:30 a.m.)                                October 21, 2022 
                                                                                                                                                                                                                               

 17 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY GROWING, 

LLC IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CALLARICK ENTERPRISES, 

LP IS ORDERED TO PROVIDE FURTHER RESPONSES TO INSPECTION DEMANDS, SET 

THREE AND PRODUCE THE DOCUMENTS REQUESTED WITHOUT OBJECTIONS 

WITHIN TEN DAYS. DEFENDANTS LABMOR ENTERPRISES, INC., CONSTANTLY 

GROWING, INC., AND CALLARICK ENTERPRISES, LP ARE ORDERED TO PAY 

MONETARY SANCTIONS TO PLAINTIFF IN THE AMOUNT OF $1,500 EACH WITHIN TEN 

DAYS.” (Emphasis in original.) 

     On January 12, 2022 the court entered the tentative ruling as the ruling of the court upon 

stipulation of the arties, except for the payment of monetary sanctions, which the parties 

agreed to be deemed to have been paid without the need for additional payment. The order 

further directed that the defendants had ten days to serve their objection free responses. The 

Tentative Ruling was attached as Exhibit A to the ruling entered by the court. 

     Plaintiff moves to compel further responses to Requests for Production, Set Three as 

ordered by the court on January 12, 2022; for terminating sanctions of striking defendant’s 

answer and entering judgment in favor and against defendant in the amount of $1,646,539.28; 

in the alternative, imposing issue sanctions directing that all affirmative defenses asserted by 

defendant are stricken, defendant is estopped from asserting any defenses to liability set forth 

in causes of action numbers 1-10 set forth in the complaint, and that the alter ego allegations 
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of the complaint are deemed established such that the acts of this defendant are deemed acts 

of each of the defendant in this action; and for additional monetary sanctions in the amount of 

$4,800. 

     Plaintiff argues: despite having been ordered on January 12, 2022 to produce objection free 

responses to the request for production within ten days, documents were not received within 

ten days and were only received late when a CD was delivered in in an untrackable priority 

mail envelope in mid-February 2022; defendant Constantly Growing, LLC’s production only 

included 18 pages of documents retaining redactions; any redactions are de facto repudiation 

of the court’s order; the production did not include any correspondence between defendant 

Constantly Growing, LLC and its counsel despite the court having found the attorney-client 

privilege was waived; it is clear from the circumstances that defendant Constantly Growing, 

LLC did not engage in a diligent search and reasonable inquiry, such as only producing  18 

pages of documents retaining redactions; and terminating, issue and monetary sanctions are 

appropriate. 

     On July 22, 2022 defendant Constantly Growing, LLC filed an opposition to the motion. 

Defendant Constantly Growing, LLC opposes the motion on the following grounds: the meet 

and confer activities were insufficient; the responses to the requests for production set three 

and production of documents by defendant Constantly Growing, LLC were sufficient as at this 

time defendant Constantly Growing, LLC has already produced those documents that are in 

the possession, custody, or control of the defendant; the records at issue appear to be in the 

possession of a third party entity equally subject to discovery; there is no evidence that 

defendant Constantly Growing, LLC is withholding documents under an inappropriate claim of 

privilege; if plaintiff believes that additional documents exist, the documents can be sought by 

subpoena of the third party who possesses and controls those documents; there are no 
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grounds to impose the terminating and issue sanctions sought; and a request for nearly 

$20,000 in monetary sanctions for four nearly identical discovery motions is not justified in that 

there is no evidence that defendant Constantly Growing, LLC made a willful decision to 

withhold documents or refused to comply with the court’s prior order. 

     Plaintiff filed a reply on July 1, 2022. Plaintiff replied: defendant Constantly Growing, LLC 

did not provide a brief in opposition and did not respond to any arguments raised by plaintiff, 

therefore, this amounts to a non-opposition to the motion; defendant Constantly Growing, LLC 

has not complied with the court’s discovery order; defense counsel’s declaration in opposition 

has no evidentiary value and is objectively false; the argument of lack of notice of the tentative 

ruling procedure in the initial notice of motion lacks merit and was corrected by the amended 

notice filed and served; and further sanctions are the only way to remedy prejudice and deter 

abuse. 

Non-Opposition 

     The opposition was timely filed on July 22, 2022 for the purposes of the actual hearing date.  

     Even assuming for the sake of argument that an opposition was not filed, the court must still 

rule on the motion on its merits. 

     Failure to file a written opposition or appear at a discovery motion hearing or the voluntary 

provision of discovery shall not be deemed an admission that the discovery motion was proper 

or that sanctions should be awarded. (Rules of Court, Rule 3.1348(b).) 

Notice of Tentative Ruling Local Rule 

     Defendant Constantly Growing, LLC raised in counsel’s declaration in opposition that 

plaintiff has once again failed to include the notice of the court’s tentative ruling process as 

required by Local Rule. This was not raised in the memorandum of points and authorities in 

opposition to the motion. 
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     The court notes that it has long been held that noncompliance with court rules, to which no 

penalty was attached, does not prevent the court from hearing and disposing of motions. (See 

Johnson v. Sun Realty Co. (1934) 138 Cal.App. 296, 299.)  

     The failure to include the tentative ruling notification language is not grounds to deny the 

motions under the circumstances before the court. 

Meet and Confer Requirements 

     “It is a central precept to the Civil Discovery Act of 1986 (Code Civ.Proc., § 2016 et seq.) 

(hereinafter "Discovery Act") that civil discovery be essentially self-executing. (Zellerino v. 

Brown (1991) 235 Cal.App.3d 1097, 1111, 1 Cal.Rptr.2d 222.) The Discovery Act requires that,  

prior to the initiation of a motion to compel, the moving party declare that he or she has made a 

serious attempt to obtain "an informal resolution of each issue." (§ 2025, subd. (o); DeBlase v. 

Superior Court (1996) 41 Cal.App.4th 1279, 1284, 49 Cal.Rptr.2d 229.) This rule is designed 

"to encourage the parties to work out their differences informally so as to avoid the necessity 

for a formal order...." (McElhaney v. Cessna Aircraft Co. (1982) 134 Cal.App.3d 285, 289, 184 

Cal.Rptr. 547.) This, in turn, will lessen the burden on the court and reduce the unnecessary 

expenditure of resources by litigants through promotion of informal, extrajudicial resolution of 

discovery disputes. (DeBlase v. Superior Court, supra, 41 Cal.App.4th 1279, 1284, 49 

Cal.Rptr.2d 229; see also Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 

Cal.App.3d 326, 330, 175 Cal.Rptr. 888.)” (Townsend v. Superior Court (1998) 61 Cal.App.4th 

1431, 1434-1435.) “A determination of whether an attempt at informal resolution is adequate 

also involves the exercise of discretion. The level of effort at informal resolution which satisfies 

the ‘reasonable and good faith attempt’ standard depends upon the circumstances. In a larger, 

more complex discovery context, a greater effort at informal resolution may be warranted. In a 

simpler, or more narrowly focused case, a more modest effort may suffice. The history of the 
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litigation, the nature of the interaction between counsel, the nature of the issues, the type and 

scope of discovery requested, the prospects for success and other similar factors can be 

relevant. Judges have broad powers and responsibilities to determine what measures and 

procedures are appropriate in varying circumstances. (See, e.g., Gov.Code, § 68607 [judge 

has responsibility to manage litigation]; Code Civ. Proc., § 128, subd. (a)(5) [judge has power 

to control conduct of judicial proceeding in furtherance of justice].) Judges also have broad 

discretion in controlling the course of discovery and in making the various decisions 

necessitated by discovery proceedings. (Citations omitted.)” (Obregon v. Superior Court (1998)  

67 Cal.App.4th 424, 431.) “Although some effort is required in all instances (see, e.g., 

Townsend, supra, 61 Cal.App.4th at p. 1438, 72 Cal.Rptr.2d 333 [no exception based on 

speculation that prospects for informal resolution may be bleak] ), the level of effort that is 

reasonable is different in different circumstances, and may vary with the prospects for success. 

These are considerations entrusted to the trial court's discretion and judgment, with due regard 

for all relevant circumstances.” (Obregon, supra at pages 432-433.) 

     The evidence before the court shows that sufficient meet and confer activities occurred. 

(See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraphs 13-16.; and Exhibits G-

J.) 

Further Responses and Enforcement of Court Discovery Order 

     “(a) Every court shall have the power to do all of the following: ¶ * * * (4) To compel 

obedience to its judgments, orders, and process, and to the orders of a judge out of court, in 

an action or proceeding pending therein… (Code of Civil Procedure, § 128(a)(4).) 

     “A party may demand that any other party produce and permit the party making the 

demand, or someone acting on that party's behalf, to inspect and to photograph, test, or 
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sample any tangible things that are in the possession, custody, or control of the party on whom 

the demand is made.” (Code of Civil Procedure, § 2031.010(c).) 

     “On receipt of a response to an inspection demand, the party demanding an inspection may 

move for an order compelling further response to the demand if the demanding party deems 

that any of the following apply: ¶ (1) A statement of compliance with the demand is incomplete. 

¶ (2) A representation of inability to comply is inadequate, incomplete, or evasive. ¶ (3) An 

objection in the response is without merit or too general.” (Code of Civil Procedure, § 

2031.310(a).) 

     “A motion under subdivision (a) shall comply with both of the following: ¶ (1) The motion 

shall set forth specific facts showing good cause justifying the discovery sought by the 

inspection demand. ¶ (2) The motion shall be accompanied by a meet and confer declaration 

under Section 2016.040.” (Code of Civil Procedure, § 2031.310(b).) 

     “In the more specific context of a request to produce documents, a party who seeks to 

compel production must show “good cause” for the request (§ 2031, subd. (l ))—but where, as 

here, there is no privilege issue or claim of attorney work product, that burden is met simply by 

a fact-specific showing of relevance. [Footnote omitted.] (Weil & Brown, Cal. Practice Guide: 

Civil Procedure Before Trial 2 (Rutter 1996) ¶¶ 8:1495.6 to 8:1495.10, pp. 8H–21 to 8H–22.) 

That showing was made here. (Part I, ante.)” (Glenfed Development Corp. v. Superior Court 

(1997) 53 Cal.App.4th 1113, 1117.) 

     It appears that plaintiff’s request for further responses are limited to requests for production, 

set three, numbers 2, 9, 28, and 80. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 14 and Exhibit H.) 

      Those requests seek production of the following documents: all documents that in relate in 

any way to your business; a list of employees between 2014 and 2019; all documents that 
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identify all banks and/or financial institutions with which defendant maintained an account 

between January 1, 2014 to the present; and all documents relating to any communications 

between defendant and the Labbitt defendants relating to the instant lawsuit. (See Declaration 

of Plaintiff’s Counsel Christopher Strunk, paragraph 4 and Exhibit D-3.) 

     Defendant Constantly Growing, LLC responded to request number 2 seeking all documents 

that relate in any way to defendant’s business that after a diligent search and reasonable 

inquiry it was determined that there are no responsive documents in its possession custody or 

control in existence and the entity was dissolved in May 25, 2016. Only 18 pages of documents 

retaining redactions were produced. (Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 11; and Exhibit E-4.)  

     Verified responses that a diligent search and reasonable inquiry was made that did not 

uncover any documents in the possession, custody, or control of the respondent and there are 

no documents that exist must be taken as true in the absence of evidence to the contrary that 

such documents should reasonably be in existence and should reasonably be in the 

possession, custody or control of the respondent. 

     The requests were propounded on August 18, 2021. The verified response to request 

number 2 states that the LLC was dissolved on May 25, 2016, over five years before the 

request for production was propounded. There is no evidence before the court that it would be 

unreasonable for a dissolved entity to not retain business records for more than five years after 

dissolution. Therefore, it would appear that a blanket order to respond under oath again and 

produce documents that defendant previously declared under oath to not exist would not be 

appropriate under the circumstances. 

     However, since defendant Constantly Growing, LLC was ordered to provide further 

responses and production without objection, the redactions of the documents produced are 
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improper and the court orders that defendant Constantly Growing, LLC provide further 

production of the redacted documents without any redactions. 

     Defendant Constantly Growing, LLC responded to request number 9 regarding employee 

lists that after a diligent search and reasonable inquiry it was determined that there are no 

responsive documents in its possession custody or control as such documents do not exist; 

defendant responded to request number 28 seeking all documents that identify all banks 

and/or financial institutions with which you maintained an account between January 1, 2014 to 

the present was that after a diligent search and reasonable inquiry it was determined that there 

are no responsive documents in its possession, custody or control as no such documents exist 

and the entity was dissolved in May 25, 2016; and with respect to request number 80 

concerning all documents relating to any communications between you and the Labbitt 

defendants relating to the instant lawsuit, defendant Constantly Growing, LLC responded that 

after a diligent search and reasonable inquiry it was determined that there are no responsive 

documents in its possession custody or control as no such documents exist and the entity was 

dissolved in May 25, 2016. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 4 and Exhibit D-3.)  

     The requests were propounded on August 18, 2021. There is no evidence before the court 

that it would be unreasonable for a dissolved entity to not retain employee lists, documentation 

identifying business bank accounts and financial institution accounts, and/or documents 

relating to any communications between defendant Constantly Growing, LLC and the Labbitt 

defendants relating to the instant lawsuit for more than five years after dissolution. Therefore, it 

would appear that a blanket order to respond to request numbers 9, 28, and 80 under oath 

again and produce documents that defendant previously declared under oath to not exist 
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would not be appropriate under the circumstances. The motion to compel further responses to 

requests for production, set three numbers 9, 8, and 80 is denied. 

Sanctions 

     “Misuses of the discovery process include, but are not limited to, the following:  ¶ * * * (g) 

Disobeying a court order to provide discovery…” (Code of Civil Procedure, § 2023.010(g).) 

     “To the extent authorized by the chapter governing any particular discovery method or any 

other provision of this title, the court, after notice to any affected party, person, or attorney, and 

after opportunity for hearing, may impose the following sanctions against anyone engaging in 

conduct that is a misuse of the discovery process: ¶ * * * If a monetary sanction is authorized 

by any provision of this title, the court shall impose that sanction unless it finds that the one 

subject to the sanction acted with substantial justification or that other circumstances make the 

imposition of the sanction unjust.” (Code of Civil Procedure, § 2023.030(a).) The court is not 

required to find that the evidence establishes that the failure to comply with the court’s 

discovery order was in bad faith. The court is mandated by statute to impose the monetary 

sanctions unless it makes a finding that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust. 

     “’Discovery sanctions “should be appropriate to the dereliction, and should not exceed that 

which is required to protect the interests of the party entitled to but denied discovery.” 

[Citations.] “’The trial court has a wide discretion in granting discovery and ... is granted broad 

discretionary powers to enforce its orders but its powers are not unlimited.... [¶] The sanctions 

the court may impose are such as are suitable and necessary to enable the party seeking 

discovery to obtain the objects of the discovery he seeks, but the court may not impose 

sanctions which are designed not to accomplish the objects of discovery but to impose 

punishment. [Citations.]’” [Citations.]’ (Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 
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Cal.App.3d 481, 487-488, 282 Cal.Rptr. 530; accord Do It Urself Moving & Storage, Inc. v. 

Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 35, 9 Cal.Rptr.2d 396.)” (Vallbona v. 

Springer (1996) 43 Cal.App.4th 1525, 1545.) “We recognize that terminating sanctions are to 

be used sparingly, only when the trial court concludes that lesser sanctions would not bring 

about the compliance of the offending party.” (R.S. Creative, Inc. v. Creative Cotton, Ltd. 

(1999) 75 Cal.App.4th 486, 496.) “Discovery sanctions must be tailored in order to remedy the 

offending party's discovery abuse, should not give the aggrieved party more than what it is 

entitled to, and should not be used to punish the offending party. We review the trial court's 

order under the deferential abuse of discretion standard. (Do It Urself, supra, 7 Cal.App.4th at 

p. 35, 9 Cal.Rptr.2d 396.) [Footnote omitted.]” (Karlsson v. Ford Motor Co. (2006) 140 

Cal.App.4th 1202, 1217.) 

     The Third District Court of Appeal has held: “The sanction of dismissal or the rendition of a 

default judgment against the disobedient party is ordinarily a drastic measure which should be 

employed with caution. (Deyo v. Kilbourne, supra, 84 Cal.App.3d at p. 793, 149 Cal.Rptr. 499.) 

The sanction of dismissal, where properly employed, is justified on the theory the party's 

refusal to reveal material evidence tacitly admits his claim or defense is without merit. (Ibid.; 

Kahn v. Kahn, supra, 68 Cal.App.3d at p. 382.)” (Puritan Ins. Co. v. Superior Court (1985) 171 

Cal.App.3d 877, 885.) 

      The court finds that it is not appropriate to impose the drastic measure of termination of the 

plaintiff’s case by striking the answer and entering judgment against defendant in the amount 

of $1,646,539.28 or impose drastic issue sanctions in the first instance of failure to fully comply 

with a discovery order. The court is not convinced that lesser sanctions will not bring about 

compliance. The request for issue and terminating sanctions is denied. 
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     “…If a monetary sanction is authorized by any provision of this title, the court shall impose 

that sanction unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.” (Code of 

Civil Procedure, § 2023.030(a).) 

     “Except as provided in subdivision (j), the court shall impose a monetary sanction under 

Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 

unsuccessfully makes or opposes a motion to compel further response to an inspection 

demand, unless it finds that the one subject to the sanction acted with substantial justification 

or that other circumstances make the imposition of the sanction unjust” (Code of Civil 

Procedure, § 2031.310(h).) 

     Plaintiff requests monetary sanctions in the amount of $4,830 representing the fees 

incurred for attorney services to prepare the four motions to compel that appear to be nearly 

identical and the filing fee of $30. The court finds that it is appropriate to order defendant 

Constantly Growing, LLC to pay plaintiff $1,230 in monetary sanctions. 

Plaintiff’s Motion to Compel Defendant Constantly Growing, Inc. to Provide Further 

Responses to Requests for Production, Set Three, and to Impose Monetary and/or 

Terminating Sanctions. 

     On December 17, 2021 the court issued a tentative ruling in several motions to compel 

discovery propounded on defendants Labmor Enterprises, Inc., Constantly Growing, Inc., 

Constantly Growing LLC, and Callarick Enterprises, LP. The tentative ruling provided: 

“PLAINTIFF’S MOTIONS TO COMPEL DISCOVERY ARE GRANTED. DEFENDANT 

LABMOR ENTERPRISES, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO 

SPECIAL INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET 

TWO AND INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS 
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REQUESTED WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY 

GROWING, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY GROWING, 

LLC IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CALLARICK ENTERPRISES, 

LP IS ORDERED TO PROVIDE FURTHER RESPONSES TO INSPECTION DEMANDS, SET 

THREE AND PRODUCE THE DOCUMENTS REQUESTED WITHOUT OBJECTIONS 

WITHIN TEN DAYS. DEFENDANTS LABMOR ENTERPRISES, INC., CONSTANTLY 

GROWING, INC., AND CALLARICK ENTERPRISES, LP ARE ORDERED TO PAY 

MONETARY SANCTIONS TO PLAINTIFF IN THE AMOUNT OF $1,500 EACH WITHIN TEN 

DAYS.” (Emphasis in original.) 

     On January 12, 2022 the court entered the tentative ruling as the ruling of the court upon 

stipulation of the arties, except for the payment of monetary sanctions, which the parties 

agreed to be deemed to have been paid without the need for additional payment. The order 

further directed that the defendants had ten days to serve their objection free responses. The 

Tentative Ruling was attached as Exhibit A to the ruling entered by the court. 

     Plaintiff moves to compel further responses to Requests for Production, Set Three as 

ordered by the court on January 12, 2022; for terminating sanctions of striking defendant’s 

answer and entering judgment in favor and against defendant in the amount of $1,646,539.28; 

in the alternative, imposing issue sanctions directing that all affirmative defenses asserted by 
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defendant are stricken, defendant is estopped from asserting any defenses to liability set forth 

in causes of action numbers 1-10 set forth in the complaint, and that the alter ego allegations 

of the complaint are deemed established such that the acts of this defendant are deemed acts 

of each of the defendant in this action; for additional monetary sanctions in the amount of 

$4,800. 

     Plaintiff argues: despite having been ordered on January 12, 2022 to produce objection free 

responses to the request for production within ten days, documents were not received within 

ten days and were only received late when a CD was delivered in in an untrackable priority 

mail envelope in mid-February 2022; defendant Constantly Growing, Inc.’s production only 

included 250 additional pages of documents; the production did not include any 

correspondence between defendant Constantly Growing, Inc. and its counsel despite the court 

having found the attorney-client privilege was waived; it is clear from the circumstances that 

defendant Constantly Growing, Inc. did not engage in a diligent search and reasonable inquiry, 

such as only producing  Capital One year end summaries for the past two years (CGO0000402 

– CGI0000428), yet Capital One makes clear that documents are available for the past seven 

years; and terminating, issue and monetary sanctions are appropriate. 

     On July 22, 2022 defendant Constantly Growing, Inc. filed an opposition to the motion. 

Defendant Constantly Growing, Inc. argues in opposition: the meet and confer activities were 

insufficient; the responses to the requests for production set three and production of 

documents by defendant Constantly Growing, Inc. were sufficient as at this time defendant 

Constantly Growing, Inc. has already produced those documents that are in the possession, 

custody, or control of the defendant; the records at issue appear to be in the possession of a 

third party entity equally subject to discovery; there is no evidence that defendant Constantly 

Growing, Inc. is withholding documents under an inappropriate claim of privilege; if plaintiff 
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believes that additional documents exist, those documents may be sought by subpoena of the 

third party who possesses and controls those documents; there are no grounds to impose the 

terminating and issue sanctions sought; and a request for nearly $20,000 in monetary 

sanctions for four nearly identical discovery motions is not justified in that there is no evidence 

that defendant Constantly Growing, Inc. made a willful decision to withhold documents or 

refused to comply with the court’s prior order. 

     Plaintiff filed a reply on July 1, 2022. Plaintiff replied: defendant Constantly Growing, Inc. did 

not provide a brief in opposition and did not respond to any arguments raised by plaintiff, 

therefore, this amounts to a non-opposition to the motion; defendant Constantly Growing, Inc. 

has not complied with the court’s discovery order; defense counsel’s declaration in opposition 

has no evidentiary value and is objectively false; the argument of lack of notice of the tentative 

ruling procedure in the initial notice of motion lacks merit and was corrected by the amended 

notice filed and served; and further sanctions are the only way to remedy prejudice and deter 

abuse. 

Non-Opposition 

     The opposition was timely filed on July 22, 2022 for the purposes of the actual hearing date.  

     Even assuming for the sake of argument that an opposition was not filed, the court must still 

rule on the motion on its merits. 

     Failure to file a written opposition or appear at a discovery motion hearing or the voluntary 

provision of discovery shall not be deemed an admission that the discovery motion was proper 

or that sanctions should be awarded. (Rules of Court, Rule 3.1348(b).) 

Notice of Tentative Ruling Local Rule 

     Defendant Constantly Growing, Inc. raised in counsel’s declaration in opposition that 

plaintiff has once again failed to include the notice of the court’s tentative ruling process as 
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required by Local Rule. This was not raised in the memorandum of points and authorities in 

opposition to the motion. 

     The court notes that it has long been held that noncompliance with court rules, to which no 

penalty was attached, does not prevent the court from hearing and disposing of motions. (See 

Johnson v. Sun Realty Co. (1934) 138 Cal.App. 296, 299.)  

     The failure to include the tentative ruling notification language is not grounds to deny the 

motions under the circumstances before the court. 

Meet and Confer Requirements 

     “It is a central precept to the Civil Discovery Act of 1986 (Code Civ.Proc., § 2016 et seq.) 

(hereinafter "Discovery Act") that civil discovery be essentially self-executing. (Zellerino v. 

Brown (1991) 235 Cal.App.3d 1097, 1111, 1 Cal.Rptr.2d 222.) The Discovery Act requires that,  

prior to the initiation of a motion to compel, the moving party declare that he or she has made a 

serious attempt to obtain "an informal resolution of each issue." (§ 2025, subd. (o); DeBlase v. 

Superior Court (1996) 41 Cal.App.4th 1279, 1284, 49 Cal.Rptr.2d 229.) This rule is designed 

"to encourage the parties to work out their differences informally so as to avoid the necessity 

for a formal order...." (McElhaney v. Cessna Aircraft Co. (1982) 134 Cal.App.3d 285, 289, 184 

Cal.Rptr. 547.) This, in turn, will lessen the burden on the court and reduce the unnecessary 

expenditure of resources by litigants through promotion of informal, extrajudicial resolution of 

discovery disputes. (DeBlase v. Superior Court, supra, 41 Cal.App.4th 1279, 1284, 49 

Cal.Rptr.2d 229; see also Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 

Cal.App.3d 326, 330, 175 Cal.Rptr. 888.)” (Townsend v. Superior Court (1998) 61 Cal.App.4th 

1431, 1434-1435.) “A determination of whether an attempt at informal resolution is adequate 

also involves the exercise of discretion. The level of effort at informal resolution which satisfies 

the ‘reasonable and good faith attempt’ standard depends upon the circumstances. In a larger, 
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more complex discovery context, a greater effort at informal resolution may be warranted. In a 

simpler, or more narrowly focused case, a more modest effort may suffice. The history of the 

litigation, the nature of the interaction between counsel, the nature of the issues, the type and 

scope of discovery requested, the prospects for success and other similar factors can be 

relevant. Judges have broad powers and responsibilities to determine what measures and 

procedures are appropriate in varying circumstances. (See, e.g., Gov.Code, § 68607 [judge 

has responsibility to manage litigation]; Code Civ. Proc., § 128, subd. (a)(5) [judge has power 

to control conduct of judicial proceeding in furtherance of justice].) Judges also have broad 

discretion in controlling the course of discovery and in making the various decisions 

necessitated by discovery proceedings. (Citations omitted.)” (Obregon v. Superior Court (1998)  

67 Cal.App.4th 424, 431.) “Although some effort is required in all instances (see, e.g., 

Townsend, supra, 61 Cal.App.4th at p. 1438, 72 Cal.Rptr.2d 333 [no exception based on 

speculation that prospects for informal resolution may be bleak] ), the level of effort that is 

reasonable is different in different circumstances, and may vary with the prospects for success. 

These are considerations entrusted to the trial court's discretion and judgment, with due regard 

for all relevant circumstances.” (Obregon, supra at pages 432-433.) 

     The evidence before the court shows that sufficient meet and confer activities occurred. 

(See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraphs 13-16.; and Exhibits G-

J.) 

Further Responses and Enforcement of Court Discovery Order 

     “(a) Every court shall have the power to do all of the following: ¶ * * * (4) To compel 

obedience to its judgments, orders, and process, and to the orders of a judge out of court, in 

an action or proceeding pending therein… (Code of Civil Procedure, § 128(a)(4).) 
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     “A party may demand that any other party produce and permit the party making the 

demand, or someone acting on that party's behalf, to inspect and to photograph, test, or 

sample any tangible things that are in the possession, custody, or control of the party on whom 

the demand is made.” (Code of Civil Procedure, § 2031.010(c).) 

     “On receipt of a response to an inspection demand, the party demanding an inspection may 

move for an order compelling further response to the demand if the demanding party deems 

that any of the following apply: ¶ (1) A statement of compliance with the demand is incomplete. 

¶ (2) A representation of inability to comply is inadequate, incomplete, or evasive. ¶ (3) An 

objection in the response is without merit or too general.” (Code of Civil Procedure, § 

2031.310(a).) 

     “A motion under subdivision (a) shall comply with both of the following: ¶ (1) The motion 

shall set forth specific facts showing good cause justifying the discovery sought by the 

inspection demand. ¶ (2) The motion shall be accompanied by a meet and confer declaration 

under Section 2016.040.” (Code of Civil Procedure, § 2031.310(b).) 

     “In the more specific context of a request to produce documents, a party who seeks to 

compel production must show “good cause” for the request (§ 2031, subd. (l ))—but where, as 

here, there is no privilege issue or claim of attorney work product, that burden is met simply by 

a fact-specific showing of relevance. [Footnote omitted.] (Weil & Brown, Cal. Practice Guide: 

Civil Procedure Before Trial 2 (Rutter 1996) ¶¶ 8:1495.6 to 8:1495.10, pp. 8H–21 to 8H–22.) 

That showing was made here. (Part I, ante.)” (Glenfed Development Corp. v. Superior Court 

(1997) 53 Cal.App.4th 1113, 1117.) 

     It appears that plaintiff’s request for further responses are limited to requests for production, 

set three, numbers 2, 9, 28, and 80. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 14 and Exhibit H.) 
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      Those requests seek production of the following documents: all documents that relate in 

any way to your business; a list of employees between 2014 and 2019; all documents that 

identify all banks and/or financial institutions with which you maintained an account between 

January 1, 2014 to the present; and all documents relating to any communications between 

you and the Labbitt defendants relating to the instant lawsuit. (See Declaration of Plaintiff’s 

Counsel Christopher Strunk, paragraph 4 and Exhibit D-2.) 

     The court initially finds that verified responses that a diligent search and reasonable inquiry 

was made that did not uncover any documents in the possession, custody, or control of the 

respondent and there are no documents that exist, or that after a diligent search and 

reasonable inquiry was unable to find additional documents must be taken as true in the 

absence of evidence to the contrary that such documents should reasonably be in existence 

and should reasonably be in the possession, custody or control of the respondent. 

     Defendant Constantly Growing, Inc. responded to request number 2 seeking all documents 

that relate in any way to your business: after making a diligent search and reasonable inquiry, 

responding party is unable to locate any additional responsive documents in their possession, 

custody or control; defendants have provided all CDFA documents to the requesting party and 

the CDFA has notified plaintiff directly; and defendant recently revived this entity and other 

than a certificate of revivor, defendants have previously provided all document pertaining to 

this entity. (Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 4; and Exhibit D-

2.)  

     Despite the court having found in its discovery order that defendants waived all objections, 

there is evidence that defendant Constantly Growing, Inc. failed to produce any 

correspondence between defendant and counsel regarding this litigation. (See Declaration of 

Plaintiff’s Counsel Christopher Strunk, paragraph 6.) It seems unreasonable that the records of 
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Constantly Growing, Inc., would not include such correspondence even though it was recently 

revived after being suspended. 

     In addition, defendant Constantly Growing, Inc. produced Capital One Year End Summaries 

for only two years, despite documents from Capital One being available for at least seven 

years. (Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 9 and Exhibit E-3.)  

      It would appear appropriate to order a further response and production regarding request 

number 2. 

     Defendant Constantly Growing, Inc. responded to request number 9 regarding employee 

lists in the following way: at present, and after a diligent search and reasonable inquiry 

defendant will produce the list of active and non-active employees. (See Declaration of 

Plaintiff’s Counsel Christopher Strunk, paragraph 4 and Exhibit D-2.) Plaintiff contends that a 

further response is required, because defendant used the terms “active” and “non-active” 

employees to evade the requirement to provide a list of past employees between 2014 to 

2109. (Plaintiff’s Separate Statement of Discovery Reponses in Dispute, Request Number 9.) 

A reasonable construction of “non-active employees” is former employees. The motion to 

compel a further response to request number 9 is denied. 

     Defendant Constantly Growing, Inc. responded to request number 28 seeking all 

documents that identify all banks and/or financial institutions with which you maintained an 

account between January 1, 2014 to the present: defendant has conducted a diligent search 

and made a reasonable inquiry and has determined that there are no responsive documents in 

its possession custody, or control; and defendant Constantly Growing, Inc. does not have a 

bank account. (See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 4 and 

Exhibit D-2.) Plaintiff contends that a further response is required, because defendant used the 

statement that it does not have a bank account to evade the requirement to produce all 
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documents that identify financial institutions or past bank accounts as defendant’s not having a 

bank account in the present, which does not verify that defendant did not have bank accounts 

or financial institution accounts in the past. (Plaintiff’s Separate Statement of Discovery 

Reponses in Dispute, Request Number 28.) 

     Defendant Constantly Growing, Inc.’s response is unduly limited to having a bank account 

in the present day. The response is not fully responsive to the request in that it does not 

address past bank accounts and past and present financial institution accounts. The motion to 

compel a further response to request number 28 is granted. 

     Defendant Constantly Growing, Inc. responded to request number 80 concerning all 

documents relating to any communications between defendant Constantly Growing, Inc. and 

the Labbitt defendants relating to the instant lawsuit, defendant Constantly Growing, Inc. in the 

following way: that defendant has conducted a diligent search and made a reasonable inquiry 

and has determined that there are no responsive documents in its possession, custody or 

control; and defendant has provided all CDFA documents to the requesting party and the 

CDFA as notified plaintiff directly. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 4 and Exhibit D-2.) Plaintiff contends that a further response is required, because 

defendant did not acknowledge the existence of documentary communications between the 

Labbitt defendants and counsel. (Plaintiff’s Separate Statement of Discovery Reponses in 

Dispute, Request Number 80.) 

     The request sought all documentary communications between defendant Constantly 

Growing, Inc. and the Labbitt defendants relating to this lawsuit. The request does not seek 

documentary communications between the Labbitt defendants and counsel. At best it would 

indirectly seek counsel communications that are shared between defendant Constantly 

Growing, Inc. and the Labbitt defendants in a documentary communication between the 
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defendants, which could reasonably not exist. The motion to compel defendant Constantly 

Growing, Inc. to provide a further response and production concerning request for production, 

number 80 is denied. 

Sanctions 

     “Misuses of the discovery process include, but are not limited to, the following:  ¶ * * * (g) 

Disobeying a court order to provide discovery…” (Code of Civil Procedure, § 2023.010(g).) 

     “To the extent authorized by the chapter governing any particular discovery method or any 

other provision of this title, the court, after notice to any affected party, person, or attorney, and 

after opportunity for hearing, may impose the following sanctions against anyone engaging in 

conduct that is a misuse of the discovery process: ¶ * * * If a monetary sanction is authorized 

by any provision of this title, the court shall impose that sanction unless it finds that the one 

subject to the sanction acted with substantial justification or that other circumstances make the 

imposition of the sanction unjust.” (Code of Civil Procedure, § 2023.030(a).) The court is not 

required to find that the evidence establishes that the failure to comply with the court’s 

discovery order was in bad faith. The court is mandated by statute to impose the monetary 

sanctions unless it makes a finding that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust. 

     “’Discovery sanctions “should be appropriate to the dereliction, and should not exceed that 

which is required to protect the interests of the party entitled to but denied discovery.” 

[Citations.] “’The trial court has a wide discretion in granting discovery and ... is granted broad 

discretionary powers to enforce its orders but its powers are not unlimited.... [¶] The sanctions 

the court may impose are such as are suitable and necessary to enable the party seeking 

discovery to obtain the objects of the discovery he seeks, but the court may not impose 

sanctions which are designed not to accomplish the objects of discovery but to impose 
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punishment. [Citations.]’” [Citations.]’ (Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 

Cal.App.3d 481, 487-488, 282 Cal.Rptr. 530; accord Do It Urself Moving & Storage, Inc. v. 

Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 35, 9 Cal.Rptr.2d 396.)” (Vallbona v. 

Springer (1996) 43 Cal.App.4th 1525, 1545.) “We recognize that terminating sanctions are to 

be used sparingly, only when the trial court concludes that lesser sanctions would not bring 

about the compliance of the offending party.” (R.S. Creative, Inc. v. Creative Cotton, Ltd. 

(1999) 75 Cal.App.4th 486, 496.) “Discovery sanctions must be tailored in order to remedy the 

offending party's discovery abuse, should not give the aggrieved party more than what it is 

entitled to, and should not be used to punish the offending party. We review the trial court's 

order under the deferential abuse of discretion standard. (Do It Urself, supra, 7 Cal.App.4th at 

p. 35, 9 Cal.Rptr.2d 396.) [Footnote omitted.]” (Karlsson v. Ford Motor Co. (2006) 140 

Cal.App.4th 1202, 1217.) 

     The Third District Court of Appeal has held: “The sanction of dismissal or the rendition of a 

default judgment against the disobedient party is ordinarily a drastic measure which should be 

employed with caution. (Deyo v. Kilbourne, supra, 84 Cal.App.3d at p. 793, 149 Cal.Rptr. 499.) 

The sanction of dismissal, where properly employed, is justified on the theory the party's 

refusal to reveal material evidence tacitly admits his claim or defense is without merit. (Ibid.; 

Kahn v. Kahn, supra, 68 Cal.App.3d at p. 382.)” (Puritan Ins. Co. v. Superior Court (1985) 171 

Cal.App.3d 877, 885.) 

      The court finds that it is not appropriate to impose the drastic measure of termination of the 

plaintiff’s case by striking the answer and entering judgment against defendant in the amount 

of $1,646,539.28 or impose drastic issue sanctions in the first instance of failure to fully comply 

with a discovery order. The court is not convinced that lesser sanctions will not bring about 

compliance. The request for issue and terminating sanctions is denied. 
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     “…If a monetary sanction is authorized by any provision of this title, the court shall impose 

that sanction unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.” (Code of 

Civil Procedure, § 2023.030(a).) 

     “Except as provided in subdivision (j), the court shall impose a monetary sanction under 

Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 

unsuccessfully makes or opposes a motion to compel further response to an inspection 

demand, unless it finds that the one subject to the sanction acted with substantial justification 

or that other circumstances make the imposition of the sanction unjust” (Code of Civil 

Procedure, § 2031.310(h).) 

     Plaintiff requests monetary sanctions in the amount of $4,830 representing the fees 

incurred for attorney services to prepare the four motions to compel that appear to be nearly 

identical and the filing fee of $30. The court finds that it is appropriate to order defendant 

Constantly Growing, Inc. to pay plaintiff $1,230 in monetary sanctions. 

Plaintiff’s Motion to Compel Defendant Labmor Enterprises, Inc. to Provide Further 

Responses to Requests for Production, Set Three, and to Impose Monetary and/or 

Terminating Sanctions. 

     On December 17, 2021 the court issued a tentative ruling in several motions to compel 

discovery propounded on defendants Labmor Enterprises, Inc., Constantly Growing, Inc., 

Constantly Growing LLC, and Callarick Enterprises, LP. The tentative ruling provided: 

“PLAINTIFF’S MOTIONS TO COMPEL DISCOVERY ARE GRANTED. DEFENDANT 

LABMOR ENTERPRISES, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO 

SPECIAL INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET 

TWO AND INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS 
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REQUESTED WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY 

GROWING, INC. IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CONSTANTLY GROWING, 

LLC IS ORDERED TO PROVIDE FURTHER RESPONSES TO SPECIAL 

INTERROGATORIES, SET TWO, CORRECTED INSPECTION DEMANDS, SET TWO AND 

INSPECTION DEMANDS, SET THREE AND PRODUCE THE DOCUMENTS REQUESTED 

WITHOUT OBJECTIONS WITHIN TEN DAYS. DEFENDANT CALLARICK ENTERPRISES, 

LP IS ORDERED TO PROVIDE FURTHER RESPONSES TO INSPECTION DEMANDS, SET 

THREE AND PRODUCE THE DOCUMENTS REQUESTED WITHOUT OBJECTIONS 

WITHIN TEN DAYS. DEFENDANTS LABMOR ENTERPRISES, INC., CONSTANTLY 

GROWING, INC., AND CALLARICK ENTERPRISES, LP ARE ORDERED TO PAY 

MONETARY SANCTIONS TO PLAINTIFF IN THE AMOUNT OF $1,500 EACH WITHIN TEN 

DAYS.” (Emphasis in original.) 

     On January 12, 2022 the court entered the tentative ruling as the ruling of the court upon 

stipulation of the arties, except for the payment of monetary sanctions, which the parties 

agreed to be deemed to have been paid without the need for additional payment. The order 

further directed that the defendants had ten days to serve their objection free responses. The 

Tentative Ruling was attached as Exhibit A to the ruling entered by the court. 

     Plaintiff moves to compel further responses to Requests for Production, Set Three as 

ordered by the court on January 12, 2022; for terminating sanctions of striking defendant’s 

answer and entering judgment in favor and against defendant in the amount of $1,646,539.28; 

in the alternative, imposing issue sanctions directing that all affirmative defenses asserted by 
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defendant are stricken, defendant is estopped from asserting any defenses to liability set forth 

in causes of action numbers 1-10 set forth in the complaint, and that the alter ego allegations 

of the complaint are deemed established such that the acts of this defendant are deemed acts 

of each of the defendant in this action; for additional monetary sanctions in the amount of 

$4,800. 

     Plaintiff argues: despite having been ordered on January 12, 2022 to produce objection free 

responses to the requests for production within ten days, documents were not received within 

ten days and were only received late when a CD was delivered in in an untrackable priority 

mail envelope in mid-February 2022; defendant Labmor Enterprises, Inc.’s production 

consisted of only 40 additional pages; the production did not include any correspondence 

between defendant Labmor Enterprises, Inc. and its counsel despite the court having found all 

objections waived by the court; it is clear from the circumstances that defendant Labmor 

Enterprises, Inc. did not engage in a diligent search and reasonable inquiry, such as producing 

tax returns for only 2019 and 2022 with improper redactions (LEI00003000), a handful of 

balance sheets (LEI0000274 and LEI0000275) that were generated by a computer program 

and none of the electronic data was provided, previously produced Wells Fargo documents 

were not updated to remove redactions, and defendant Labmor Enterprises, Inc. had control 

and access of Wells Fargo Statements back to at least 2016; and terminating, issue and 

evidence sanctions are appropriate. 

     On July 22, 2022 defendant Labmor Enterprises, Inc. filed an opposition to the motion. 

Defendant Labmor Enterprises, Inc. opposes the motion on the following grounds: the meet 

and confer activities were insufficient; the responses to the requests for production set three 

and production of documents by defendant Labmor Enterprises, Inc. were sufficient as at this 

time defendant Labmor Enterprises, Inc. has already produced those documents that are in the 
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possession, custody, or control of the defendant; the records at issue appear to be in the 

possession of a third party entity equally subject to discovery; there is no evidence that 

defendant Labmor Enterprises, Inc. is withholding documents under an inappropriate claim of 

privilege; if plaintiff believes that additional documents exist, those documents may be sought 

by subpoena of the third party who possesses and controls those documents; there are no 

grounds to impose the terminating and issue sanctions sought; and a request for nearly 

$20,000 in monetary sanctions for four nearly identical discovery motions is not justified in that 

there is no evidence that defendant Labmor Enterprises, Inc. made a willful decision to 

withhold documents or refused to comply with the court’s prior order. 

     Plaintiff filed a reply on July 1, 2022. Plaintiff replied: defendant Labmor Enterprises, Inc. did 

not provide a brief in opposition and did not respond to any arguments raised by plaintiff, 

therefore, this amounts to a non-opposition to the motion; defendant Labmor Enterprises, Inc. 

has not complied with the court’s discovery order; defense counsel’s declaration in opposition 

has no evidentiary value and is objectively false; the argument of lack of notice of the tentative 

ruling procedure in the initial notice of motion lacks merit and was corrected by the amended 

notice filed and served; and further sanctions are the only way to remedy prejudice and deter 

abuse. 

Non-Opposition 

     The opposition was timely filed on July 22, 2022 for the purposes of the actual hearing date.  

     Even assuming for the sake of argument that an opposition was not filed, the court must still 

rule on the motion on its merits. 

     Failure to file a written opposition or appear at a discovery motion hearing or the voluntary 

provision of discovery shall not be deemed an admission that the discovery motion was proper 

or that sanctions should be awarded. (Rules of Court, Rule 3.1348(b).) 
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Notice of Tentative Ruling Local Rule 

     Defendant Labmor Enterprises, Inc. raised in counsel’s declaration in opposition that 

plaintiff has once again failed to include the notice of the court’s tentative ruling process as 

required by Local Rule. This was not raised in the memorandum of points and authorities in 

opposition to the motion. 

     The court notes that it has long been held that noncompliance with court rules, to which no 

penalty was attached, does not prevent the court from hearing and disposing of motions. (See 

Johnson v. Sun Realty Co. (1934) 138 Cal.App. 296, 299.)  

     The failure to include the tentative ruling notification language is not grounds to deny the 

motions under the circumstances before the court. 

Meet and Confer Requirements 

     “It is a central precept to the Civil Discovery Act of 1986 (Code Civ.Proc., § 2016 et seq.) 

(hereinafter "Discovery Act") that civil discovery be essentially self-executing. (Zellerino v. 

Brown (1991) 235 Cal.App.3d 1097, 1111, 1 Cal.Rptr.2d 222.) The Discovery Act requires that,  

prior to the initiation of a motion to compel, the moving party declare that he or she has made a 

serious attempt to obtain "an informal resolution of each issue." (§ 2025, subd. (o); DeBlase v. 

Superior Court (1996) 41 Cal.App.4th 1279, 1284, 49 Cal.Rptr.2d 229.) This rule is designed 

"to encourage the parties to work out their differences informally so as to avoid the necessity 

for a formal order...." (McElhaney v. Cessna Aircraft Co. (1982) 134 Cal.App.3d 285, 289, 184 

Cal.Rptr. 547.) This, in turn, will lessen the burden on the court and reduce the unnecessary 

expenditure of resources by litigants through promotion of informal, extrajudicial resolution of 

discovery disputes. (DeBlase v. Superior Court, supra, 41 Cal.App.4th 1279, 1284, 49 

Cal.Rptr.2d 229; see also Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 

Cal.App.3d 326, 330, 175 Cal.Rptr. 888.)” (Townsend v. Superior Court (1998) 61 Cal.App.4th 
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1431, 1434-1435.) “A determination of whether an attempt at informal resolution is adequate 

also involves the exercise of discretion. The level of effort at informal resolution which satisfies 

the ‘reasonable and good faith attempt’ standard depends upon the circumstances. In a larger, 

more complex discovery context, a greater effort at informal resolution may be warranted. In a 

simpler, or more narrowly focused case, a more modest effort may suffice. The history of the 

litigation, the nature of the interaction between counsel, the nature of the issues, the type and 

scope of discovery requested, the prospects for success and other similar factors can be 

relevant. Judges have broad powers and responsibilities to determine what measures and 

procedures are appropriate in varying circumstances. (See, e.g., Gov.Code, § 68607 [judge 

has responsibility to manage litigation]; Code Civ. Proc., § 128, subd. (a)(5) [judge has power 

to control conduct of judicial proceeding in furtherance of justice].) Judges also have broad 

discretion in controlling the course of discovery and in making the various decisions 

necessitated by discovery proceedings. (Citations omitted.)” (Obregon v. Superior Court (1998)  

67 Cal.App.4th 424, 431.) “Although some effort is required in all instances (see, e.g., 

Townsend, supra, 61 Cal.App.4th at p. 1438, 72 Cal.Rptr.2d 333 [no exception based on 

speculation that prospects for informal resolution may be bleak] ), the level of effort that is 

reasonable is different in different circumstances, and may vary with the prospects for success. 

These are considerations entrusted to the trial court's discretion and judgment, with due regard 

for all relevant circumstances.” (Obregon, supra at pages 432-433.) 

     The evidence before the court shows that sufficient meet and confer activities occurred. 

(See Declaration of Plaintiff’s Counsel Christopher Strunk, paragraphs 13-16.; and Exhibits G-

J.) 
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Further Responses and Enforcement of Court Discovery Order 

     “(a) Every court shall have the power to do all of the following: ¶ * * * (4) To compel 

obedience to its judgments, orders, and process, and to the orders of a judge out of court, in 

an action or proceeding pending therein… (Code of Civil Procedure, § 128(a)(4).) 

     “A party may demand that any other party produce and permit the party making the 

demand, or someone acting on that party's behalf, to inspect and to photograph, test, or 

sample any tangible things that are in the possession, custody, or control of the party on whom 

the demand is made.” (Code of Civil Procedure, § 2031.010(c).) 

     “On receipt of a response to an inspection demand, the party demanding an inspection may 

move for an order compelling further response to the demand if the demanding party deems 

that any of the following apply: ¶ (1) A statement of compliance with the demand is incomplete. 

¶ (2) A representation of inability to comply is inadequate, incomplete, or evasive. ¶ (3) An 

objection in the response is without merit or too general.” (Code of Civil Procedure, § 

2031.310(a).) 

     “A motion under subdivision (a) shall comply with both of the following: ¶ (1) The motion 

shall set forth specific facts showing good cause justifying the discovery sought by the 

inspection demand. ¶ (2) The motion shall be accompanied by a meet and confer declaration 

under Section 2016.040.” (Code of Civil Procedure, § 2031.310(b).) 

     “In the more specific context of a request to produce documents, a party who seeks to 

compel production must show “good cause” for the request (§ 2031, subd. (l ))—but where, as 

here, there is no privilege issue or claim of attorney work product, that burden is met simply by 

a fact-specific showing of relevance. [Footnote omitted.] (Weil & Brown, Cal. Practice Guide: 

Civil Procedure Before Trial 2 (Rutter 1996) ¶¶ 8:1495.6 to 8:1495.10, pp. 8H–21 to 8H–22.) 
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That showing was made here. (Part I, ante.)” (Glenfed Development Corp. v. Superior Court 

(1997) 53 Cal.App.4th 1113, 1117.) 

     It appears that plaintiff’s request for further responses are limited to requests for production, 

set three, numbers 2, 9, 28, and 80. (See Declaration of Plaintiff’s Counsel Christopher Strunk, 

paragraph 14 and Exhibit H.) 

      Those requests seek production of the following documents: all documents that relate in 

any way to your business; a list of employees between 2014 and 2019; all documents that 

identify all banks and/or financial institutions with which you maintained an account between 

January 1, 2014 to the present; and all documents relating to any communications between 

you and the Labbitt defendants relating to the instant lawsuit. (See Declaration of Plaintiff’s 

Counsel Christopher Strunk, paragraph 4 and Exhibit D-4.)  

     Defendant Labmor Enterprises, Inc. responded to request number 2 seeking all documents 

that relate in any way to your business: after making a diligent search and reasonable inquiry, 

responding party is unable to locate any additional responsive documents in their possession, 

custody or control; defendants have provided all CDFA documents to the requesting party and 

the CDFA has notified plaintiff directly; and defendant is producing Profit and Loss Statements 

for 2016 through 2020, Balance Sheets for 2019 and 2020, and tax returns for 2019 through 

2020. (Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 4; and Exhibit D-4.)  

     Despite the court having found in its discovery order that defendants waived all objections, 

there is evidence that defendant Labmor Enterprises, Inc. failed to produce any 

correspondence between defendant and counsel regarding this litigation. (See Declaration of 

Plaintiff’s Counsel Christopher Strunk, paragraph 6.) It seems unreasonable that the records of 

defendant Labmor Enterprises, Inc. would not include such correspondence. 
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     In addition, there is evidence that defendant Labmor Enterprises, Inc. produced tax returns 

that were improperly redacted (LEI0000300), a handful of balance sheets (LEI0000274 and 

LEI0000275) that were generated by a computer program and none of the electronic data was 

provided; previously produced Wells Fargo documents were not updated to remove redactions, 

and defendant Labmor Enterprises, Inc. had control and access of Wells Fargo Statements 

back to at least 2016. (Declaration of Plaintiff’s Counsel Christopher Strunk, paragraphs 7 and 

8; and Exhibits E-1 and E-2.)  

      It would appear appropriate to order a further response and production regarding request 

number 2. 

     Defendant Labmor Enterprises, Inc. responded to request number 9 regarding employee 

lists as follows: after a diligent search and reasonable inquiry defendant was unable to locate 

any additional responsive documents in their possession, custody, or control and no 

documents exist, because defendant Labmor Enterprises, Inc. has no employees. (See 

Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 4 and Exhibit D-4.) Plaintiff 

contends that a further response is required, because defendant stated that defendant Labmor 

Enterprises, Inc. currently has no employees and attempts to evade the requirement to provide 

a list of past employees between 2014 to 2019; and stating that no documents exist is limited 

to defendant’s statement of not having any present employees. (Plaintiff’s Separate Statement 

of Discovery Reponses in Dispute, Request Number 9.)  

     Defendant Labmor Enterprises, Inc. needs to clarify whether it has former employees, 

which they did not document in any way as being employed by defendant in order to explain 

defendants assertion as to the lack of employment records of the names of employees, or 

defendant never had employees during the period of 2014-2019. It appears appropriate to 



Law and Motion Calendar – Department Nine (8:30 a.m.)                                October 21, 2022 
                                                                                                                                                                                                                               

 48 

grant the motion and order defendant Labmor Enterprises, Inc. to provide a further response to 

request number 9 and perhaps production. 

     Defendant Labmor Enterprises, Inc. responded to request number 28 seeking all 

documents that identify all banks and/or financial institutions with which you maintained an 

account between January 1, 2014 to the present: defendant has conducted a diligent search 

and made a reasonable inquiry and has determined that there are no responsive documents in 

its possession custody, or control, there are  no other documents that exist other than in this 

lawsuit, and defendant Labmor Enterprises, Inc. does not have a bank account. (See 

Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 4 and Exhibit D-4.) Plaintiff 

contends that a further response is required, because defendant used the term “bank account” 

to evade the requirement to produce all documents that identify financial institutions or past 

bank accounts as defendant’s not having a bank account in the present does not verify that 

defendant did not have bank accounts in the past; and in 2020 defendant Labmor Enterprises, 

Inc. produced a redacted 2016 Wells Fargo Bank statement of Labmor, which must be 

produced in an unredacted version as the court has ruled that all objections were waived. 

(Plaintiff’s Separate Statement of Discovery Reponses in Dispute, Request Number 28.) 

     Defendant Labmor Enterprises, Inc.’s response is unduly limited to having a bank account 

in the present day. The response is not fully responsive to the request in that it does not 

address past bank accounts and past and present financial institution accounts. In addition, 

there is evidence of a past bank account and those bank statements must be produced without 

redactions. (Declaration of Plaintiff’s Counsel Christopher Strunk, paragraph 8; and Exhibit E-

2.) The motion to compel a further response to request number 28 is granted. 

     Defendant Labmor Enterprises, Inc. responded to request number 80 concerning all 

documents relating to any communications between defendant Constantly Growing, Inc. and 
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the Labbitt defendants relating to the instant lawsuit: defendant has conducted a diligent 

search and made a reasonable inquiry and has determined that there are no responsive 

documents in its possession, custody or control. (See Declaration of Plaintiff’s Counsel 

Christopher Strunk, paragraph 4 and Exhibit D-4.) Plaintiff contends that a further response is 

required, because defendant did not acknowledge the existence of written communications 

between the Labbitt defendants and counsel. (Plaintiff’s Separate Statement of Discovery 

Reponses in Dispute, Request Number 80.) 

     The request sought all documentary communication between defendant Labmor 

Enterprises, Inc. and the Labbitt defendants relating to this lawsuit. The request does not seek 

documentary communications between the Labbitt defendants and counsel. At best it would 

indirectly seek counsel communications that are shared between defendant Labmor 

Enterprises, Inc. and the Labbitt defendants in a documentary communication between the 

defendants, which could reasonably not exist. The motion to compel defendant Labmor 

Enterprises, Inc. to provide a further response and production concerning request for 

production, number 80 is denied. 

Sanctions 

     “Misuses of the discovery process include, but are not limited to, the following:  ¶ * * * (g) 

Disobeying a court order to provide discovery…” (Code of Civil Procedure, § 2023.010(g).) 

     “To the extent authorized by the chapter governing any particular discovery method or any 

other provision of this title, the court, after notice to any affected party, person, or attorney, and 

after opportunity for hearing, may impose the following sanctions against anyone engaging in 

conduct that is a misuse of the discovery process: ¶ * * * If a monetary sanction is authorized 

by any provision of this title, the court shall impose that sanction unless it finds that the one 

subject to the sanction acted with substantial justification or that other circumstances make the 
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imposition of the sanction unjust.” (Code of Civil Procedure, § 2023.030(a).) The court is not 

required to find that the evidence establishes that the failure to comply with the court’s 

discovery order was in bad faith. The court is mandated by statute to impose the monetary 

sanctions unless it makes a finding that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust. 

     “’Discovery sanctions “should be appropriate to the dereliction, and should not exceed that 

which is required to protect the interests of the party entitled to but denied discovery.” 

[Citations.] “’The trial court has a wide discretion in granting discovery and ... is granted broad 

discretionary powers to enforce its orders but its powers are not unlimited.... [¶] The sanctions 

the court may impose are such as are suitable and necessary to enable the party seeking 

discovery to obtain the objects of the discovery he seeks, but the court may not impose 

sanctions which are designed not to accomplish the objects of discovery but to impose 

punishment. [Citations.]’” [Citations.]’ (Laguna Auto Body v. Farmers Ins. Exchange (1991) 231 

Cal.App.3d 481, 487-488, 282 Cal.Rptr. 530; accord Do It Urself Moving & Storage, Inc. v. 

Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 35, 9 Cal.Rptr.2d 396.)” (Vallbona v. 

Springer (1996) 43 Cal.App.4th 1525, 1545.) “We recognize that terminating sanctions are to 

be used sparingly, only when the trial court concludes that lesser sanctions would not bring 

about the compliance of the offending party.” (R.S. Creative, Inc. v. Creative Cotton, Ltd. 

(1999) 75 Cal.App.4th 486, 496.) “Discovery sanctions must be tailored in order to remedy the 

offending party's discovery abuse, should not give the aggrieved party more than what it is 

entitled to, and should not be used to punish the offending party. We review the trial court's 

order under the deferential abuse of discretion standard. (Do It Urself, supra, 7 Cal.App.4th at 

p. 35, 9 Cal.Rptr.2d 396.) [Footnote omitted.]” (Karlsson v. Ford Motor Co. (2006) 140 

Cal.App.4th 1202, 1217.) 
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     The Third District Court of Appeal has held: “The sanction of dismissal or the rendition of a 

default judgment against the disobedient party is ordinarily a drastic measure which should be 

employed with caution. (Deyo v. Kilbourne, supra, 84 Cal.App.3d at p. 793, 149 Cal.Rptr. 499.) 

The sanction of dismissal, where properly employed, is justified on the theory the party's 

refusal to reveal material evidence tacitly admits his claim or defense is without merit. (Ibid.; 

Kahn v. Kahn, supra, 68 Cal.App.3d at p. 382.)” (Puritan Ins. Co. v. Superior Court (1985) 171 

Cal.App.3d 877, 885.) 

      The court finds that it is not appropriate to impose the drastic measure of termination of the 

plaintiff’s case with prejudice or impose drastic evidence and issue sanctions in the first 

instance of failure to comply with a discovery order. The court is not convinced that lesser 

sanctions will not bring about compliance. The request for evidence, issue, and terminating 

sanctions is denied. 

     “…If a monetary sanction is authorized by any provision of this title, the court shall impose 

that sanction unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.” (Code of 

Civil Procedure, § 2023.030(a).) 

     “Except as provided in subdivision (j), the court shall impose a monetary sanction under 

Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 

unsuccessfully makes or opposes a motion to compel further response to an inspection 

demand, unless it finds that the one subject to the sanction acted with substantial justification 

or that other circumstances make the imposition of the sanction unjust” (Code of Civil 

Procedure, § 2031.310(h).) 

     Plaintiff requests monetary sanctions in the amount of $4,830 representing the fees 

incurred for attorney services to prepare the four motions to compel that appear to be nearly 
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identical and the filing fee of $30. The court finds that it is appropriate to order defendant 

Labmor Enterprises, Inc. to pay plaintiff $1,230 in monetary sanctions. 

Defendants Labmor Enterprises, Inc.’s and Labbitts’ Motion for Leave to File Cross-

Complaint. 

     Defendants Labmor Enterprises, Inc.’s and Labbitts’ motion for leave to file cross-complaint 

is continued to 8:30 a.m. on Friday, October 28, 2022 in Department Nine.  

TENTATIVE RULING # 2: DEFENDANTS LABMOR ENTERPRISES, INC.’S AND 

LABBITTS’ MOTION FOR LEAVE TO FILE CROSS-COMPLAINT IS CONTINUED TO 8:30 

A.M. ON FRIDAY, OCTOBER 28, 2022 IN DEPARTMENT NINE. THE COURT DENIES 

PLAINTIFF’S MOTIONS TO HOLD DEFENDANTS IN CONTEMPT OF COURT. 

PLAINTIFF’S MOTION TO COMPEL DEFENDANT CALLARICK ENTERPRISES, LP TO 

PROVIDE FURTHER RESPONSES TO REQUESTS FOR PRODUCTION, SET THREE, AND 

TO IMPOSE MONETARY AND/OR TERMINATING SANCTIONS IS GRANTED IN PART 

AND DENIED IN PART AS DESCRIBED IN THE TEXT OF THE RULING. THE COURT 

ORDERS THAT THE RESPONSES BE VERIFIED BY DEFENDANT CALLARICK 

ENTERPRISES, LP AND DEFENDANT CALLARICK ENTERPRISES, LP IS REQUIRED TO 

PROVIDE A FURTHER RESPONSE AND PRODUCTION CONCERNING DOCUMENTS 

IDENTIFYING BANK AND FINANCIAL INSTITUTION ACCOUNTS OF DEFENDANT AS 

SOUGHT IN REQUESTS FOR PRODUCTION, SET THREE, REQUEST NUMBER 28. 

PLAINTIFF’S MOTION TO COMPEL DEFENDANT CONSTANTLY GROWING, LLC TO 

PROVIDE FURTHER RESPONSES TO REQUESTS FOR PRODUCTION, SET THREE, AND 

TO IMPOSE MONETARY AND/OR TERMINATING SANCTIONS IS GRANTED IN PART 

AND DENIED IN PART AS DESCRIBED IN THE TEXT OF THE RULING. DEFENDANT 

CONSTANTLY GROWING, LLC IS ORDERED TO PROVIDE VERIFIED, UNREDACTED 
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COPIES OF THE DOCUMENTS ALREADY PRODUCED WITHIN TEN DAYS. PLAINTIFF’S 

MOTION TO COMPEL DEFENDANT CONSTANTLY GROWING, INC. TO PROVIDE 

FURTHER RESPONSES TO REQUESTS FOR PRODUCTION, SET THREE, AND TO 

IMPOSE MONETARY AND/OR TERMINATING SANCTIONS IS GRANTED IN PART AND 

DENIED IN PART AS DESCRIBED IN THE TEXT OF THE RULING. DEFENDANT 

CONSTANTLY GROWING, INC. IS ORDERED TO PROVIDE VERIFIED FURTHER 

RESPONSES TO REQUESTS FOR PRODUCTION, SET THREE, REQUEST NUMBERS 2 

AND 28 AND PRODUCE THE DOCUMENTS REQUESTED. PLAINTIFF’S MOTION TO 

COMPEL DEFENDANT LABMOR ENTERPRISES, INC. TO PROVIDE FURTHER 

RESPONSES TO REQUESTS FOR PRODUCTION, SET THREE, AND TO IMPOSE 

MONETARY AND/OR TERMINATING SANCTIONS IS GRANTED IN PART AND DENIED IN 

PART AS DESCRIBED IN THE TEXT OF THE RULING. DEFENDANT LABMOR 

ENTERPRISES, INC. IS ORDERED TO PROVIDE VERIFIED FURTHER RESPONSES TO 

REQUESTS FOR PRODUCTION, SET THREE, REQUEST NUMBERS 2, 9, AND 28 AND 

PRODUCE THE DOCUMENTS REQUESTED. ISSUE AND TERMINATING SANCTIONS 

REQUESTED IN THE MOTIONS TO COMPEL VARIOUS DEFENDANTS TO PROVIDE 

FURTHER RESPONSES TO REQUESTS FOR PRODUCTION ARE DENIED. THE COURT 

ORDERS DEFENDANTS CALLARICK ENTERPRISES, LP, CONSTANTLY GROWING, 

INC., CONSTANTLY GROWING, LLC AND LABMOR ENTERPRISES, INC. TO EACH PAY 

THE SUM OF $1,230 TO PLAINTIFF AS MONETARY SANCTIONS. NO HEARING ON 

THESE MATTERS WILL BE HELD (LEWIS V. SUPERIOR COURT (1999) 19 CAL.4TH 1232, 

1247.), UNLESS A NOTICE OF INTENT TO APPEAR AND REQUEST FOR ORAL 

ARGUMENT IS TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE 

OR BY TELEPHONE TO THE COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE 
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TENTATIVE RULING IS ISSUED. NOTICE TO ALL PARTIES OF AN INTENT TO APPEAR 

MUST BE MADE BY TELEPHONE OR IN PERSON. PROOF OF SERVICE OF SAID 

NOTICE MUST BE FILED PRIOR TO OR AT THE HEARING. LONG CAUSE HEARINGS 

MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED 

AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 

AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL 

ARGUMENT REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE 

MUTUALLY AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT 

WILL ADVISE THE PARTIES OF THE LONG CAUSE HEARING DATE AND TIME BY 5:00 

P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. PARTIES MAY PERSONALLY 

APPEAR AT THE HEARING. IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, 

THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. MATTERS IN WHICH THE 

PARTIES’ TOTAL TIME ESTIMATE FOR ARGUMENT IS 15 MINUTES OR LESS WILL BE 

HEARD ON THE LAW AND MOTION CALENDAR AT 1:00 P.M. ON FRIDAY, OCTOBER 21, 

2022 EITHER IN PERSON OR BY ZOOM APPEARANCE UNLESS OTHERWISE NOTIFIED 

BY THE COURT.   
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3. CITY OF ROCKLIN v. LEGACY FAMILY ADVENTURES – ROCKLIN  PC-20190309 

Plaintiff City of Rocklin’s Motion to Compel Further Supplemental Response to Special 

Interrogatory, Set Two, and for Monetary Sanctions. 

     City of Rocklin moves to compel a further response to Supplemental Interrogatory, Set Two, 

Number 42, on the following grounds: the defendant has asserted baseless objections that the 

request for defendant Legacy Family Adventures – Rocklin (LFA) to identify all of its current 

and former employees, including attorneys and others acting on their behalf, and provide their 

present or last known addresses and phone numbers is overbroad as to the listed persons, 

overboard as to time and scope in that there is no temporal limitation, oppressive, burdensome 

and harassing, invades the Constitutional privacy rights of third parties, and seeks irrelevant 

information not likely to lead to the discovery of admissible evidence; and the interrogatory 

properly requests defendant LFA to disclose the identities and contact information of potential 

witnesses in order to allow plaintiff to contact them and perform further investigation. 

     In addition to the objections asserted, defendant LFA’s supplemental response and 

amended supplemental response stated: subject to and without waiving the objections, the 

party identified two current employees and directed plaintiff to Bates numbered LFA-36929, 

which is an unredacted list of former employee’s non-privileged contact information 

     Defendant LFA opposes the motion on the following grounds: plaintiff has not 

acknowledged the privacy rights of 141 non-party employees, has not established a compelling 

need to invade their privacy and has not established that any of them have knowledge that will 

lead to the discovery of admissible evidence; plaintiff has persistently failed to meet and confer 

in a meaningful way and should be sanctioned; since defendant LFA has acted in good faith, 
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sanctions should not be awarded against it; and defendant LFA should be awarded $4,606 in 

sanctions. 

     Plaintiff replied to the opposition. 

     The reply requests an award of $6,352.50 in sanctions against defendant LFA. 

     “In addition to the number of interrogatories permitted by Sections 2030.030 and 2030.040, 

a party may propound a supplemental interrogatory to elicit any later acquired information 

bearing on all answers previously made by any party in response to interrogatories.” (Code of 

Civil Procedure, § 2030.070(a).) 

     If the propounding party deems that the response to a particular interrogatory is evasive or 

incomplete, an exercise of the option to produce documents is unwarranted or the specification 

of those documents is inadequate, or an objection to an interrogatory is without merit or too 

general, that party may move for an order compelling a further response. (Code of Civil 

Procedure, § 2030.300(a)(1).) 

     “(a) The party to whom interrogatories have been propounded shall respond in writing under 

oath separately to each interrogatory by any of the following: ¶ (1) An answer containing the 

information sought to be discovered. ¶ (2) An exercise of the party's option to produce writings. 

¶ (3) An objection to the particular interrogatory. ¶ (b) In the first paragraph of the response 

immediately below the title of the case, there shall appear the identity of the responding party, 

the set number, and the identity of the propounding party. ¶ (c) Each answer, exercise of 

option, or objection in the response shall bear the same identifying number or letter and be in 

the same sequence as the corresponding interrogatory, but the text of that interrogatory need 

not be repeated.” (Code of Civil Procedure, § 2030.210.) 
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     “It is a central precept to the Civil Discovery Act of 1986 (Code Civ.Proc., § 2016 et seq.) 

(hereinafter "Discovery Act") that civil discovery be essentially self-executing. (Zellerino v. 

Brown (1991) 235 Cal.App.3d 1097, 1111, 1 Cal.Rptr.2d 222.) The Discovery Act requires that,  

prior to the initiation of a motion to compel, the moving party declare that he or she has made a 

serious attempt to obtain "an informal resolution of each issue." (§ 2025, subd. (o); DeBlase v. 

Superior Court (1996) 41 Cal.App.4th 1279, 1284, 49 Cal.Rptr.2d 229.) This rule is designed 

"to encourage the parties to work out their differences informally so as to avoid the necessity 

for a formal order...." (McElhaney v. Cessna Aircraft Co. (1982) 134 Cal.App.3d 285, 289, 184 

Cal.Rptr. 547.) This, in turn, will lessen the burden on the court and reduce the unnecessary 

expenditure of resources by litigants through promotion of informal, extrajudicial resolution of 

discovery disputes. (DeBlase v. Superior Court, supra, 41 Cal.App.4th 1279, 1284, 49 

Cal.Rptr.2d 229; see also Volkswagenwerk Aktiengesellschaft v. Superior Court (1981) 122 

Cal.App.3d 326, 330, 175 Cal.Rptr. 888.)” (Townsend v. Superior Court (1998) 61 Cal.App.4th 

1431, 1434-1435.) “A determination of whether an attempt at informal resolution is adequate 

also involves the exercise of discretion. The level of effort at informal resolution which satisfies 

the ‘reasonable and good faith attempt’ standard depends upon the circumstances. In a larger, 

more complex discovery context, a greater effort at informal resolution may be warranted. In a 

simpler, or more narrowly focused case, a more modest effort may suffice. The history of the 

litigation, the nature of the interaction between counsel, the nature of the issues, the type and 

scope of discovery requested, the prospects for success and other similar factors can be 

relevant. Judges have broad powers and responsibilities to determine what measures and 

procedures are appropriate in varying circumstances. (See, e.g., Gov.Code, § 68607 [judge 

has responsibility to manage litigation]; Code Civ. Proc., § 128, subd. (a)(5) [judge has power 

to control conduct of judicial proceeding in furtherance of justice].) Judges also have broad 
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discretion in controlling the course of discovery and in making the various decisions 

necessitated by discovery proceedings. (Citations omitted.)” (Obregon v. Superior Court (1998)  

67 Cal.App.4th 424, 431.) “Although some effort is required in all instances (see, e.g., 

Townsend, supra, 61 Cal.App.4th at p. 1438, 72 Cal.Rptr.2d 333 [no exception based on 

speculation that prospects for informal resolution may be bleak] ), the level of effort that is 

reasonable is different in different circumstances, and may vary with the prospects for success. 

These are considerations entrusted to the trial court's discretion and judgment, with due regard 

for all relevant circumstances.” (Obregon, supra at pages 432-433.) 

     Plaintiff’s Counsel declares in support of the motion: the parties engaged in various meet 

and confer activities over approximately two months without resolution; and plaintiff incurred 

attorney fees in the amount of $4,812.50 to prepare the motion. 

     Defendant filed a declaration by defense counsel in opposition which addressed, among 

other things, the meet and confer activities and that defendant incurred $4,606 in attorney fees. 

(See Declaration of Robert C. Weems in Opposition, paragraphs 7 and 10-15; and Exhibits D-

J.) 

     Having read and considered the declarations filed in support of an opposition to the motion, 

the court finds that under the totality of circumstances presented the meet and confer activities 

were sufficient. 

Scope of Discovery 

    Defendant LFA objected that the interrogatory seeks irrelevant information not likely to lead 

to the discovery of admissible evidence. 

     Plaintiff argues that the interrogatory is appropriate in that it seeks the identities and contact 

information of potential witnesses in order to allow plaintiff to contact them and perform further 

investigation. 
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     Defendant LFA argues that all 141 employees did not hold positions that would result in 

them obtaining information concerning the claims in this case, such as employees who were 

minors occupying entry level, minimum wage jobs, and they would, therefore, not be potential 

witnesses to information that is relevant to this action. 

     Plaintiff replies: the employees are at least over 20 years old and all, but eight employees, 

are over 21 years old; the interrogatory properly seeks the contact information for the staff 

responsible for the day-to-day operations who have knowledge of information relevant to the 

claims in this lawsuit that defendant LFA breached its contract to properly operate the park 

day-to-day; and all of the employees are potential critical witnesses with first-hand percipient 

knowledge about daily activities and how defendant LFA performed its contractual obligations, 

which is at issue in this case. 

     The court notes that defendant LFA’s spreadsheet of the ages of the employees at the time 

of employment and current ages establishes that while a number of employees/former 

employees were 16 or 17 years old when employed by defendant LFA, they are all now adults, 

with a few that are 20 years-old and the remainder all over the age of 21. (See Declaration of 

Mark Wagner in Opposition to Motion, paragraph 2 and Exhibit A.) 

     “Unless otherwise limited by order of the court in accordance with this title, any party may 

obtain discovery regarding any matter, not privileged, that is relevant to the subject matter 

involved in the pending action or to the determination of any motion made in that action, if the 

matter either is itself admissible in evidence or appears reasonably calculated to lead to the 

discovery of admissible evidence…” (Code of Civil Procedure, § 2017.010.) 

     In discovery proceedings, information is within the scope of discovery if it is relevant to the 

subject matter of the litigation and information is relevant if it might reasonably assist a party in 

evaluating the case, preparing for trial, or facilitating settlement. It need not be admissible, 
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provided it can reasonably lead to admissible evidence. (Gonzalez v. Superior Court (1995) 33 

Cal.App.4th 1539, 1546.) “The test of relevancy in discovery proceedings is a broad one.” (Sav-

On Drugs, Inc. v. Superior Court (1975) 15 Cal.3d 1, 7.) 

     “The purpose of the discovery rules is to ‘enhance the truth-seeking function of the litigation 

process and eliminate trial strategies that focus on gamesmanship and surprise.’ (Williams v. 

Volkswagenwerk Aktiengesellschaft (1986) 180 Cal.App.3d 1244, 1254, 226 Cal.Rptr. 306.) In 

other words, the discovery process is designed to ‘“make a trial less a game of blindman's bluff 

and more a fair contest with the basic issues and facts disclosed to the fullest practicable 

extent.”’ (Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 376, 15 Cal.Rptr. 90, 364 

P.2d 266.)” (Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal.App.4th 377, 389.) 

     The requested information is clearly relevant information likely to lead to the discovery of 

admissible evidence. The relevancy objection is overruled. 

Constitutional Right to Privacy 

     “Appellant correctly notes that the California right to privacy is a fundamental right, explicitly 

added by the voters to the state Constitution in 1972. (Central Valley Chap. 7th Step 

Foundation v. Younger (1979) 95 Cal.App.3d 212, 234-235, 157 Cal.Rptr. 117.) However, that 

right is "not absolute" and may be subordinated to a compelling state interest. (Boler v. 

Superior Court (1987) 201 Cal.App.3d 467, 473, 247 Cal.Rptr. 185.)” (People v. Hall (2002) 

101 Cal.App.4th 1009, 1023.) 

     “Courts must instead place the burden on the party asserting a privacy interest to establish 

its extent and the seriousness of the prospective invasion, and against that showing must 

weigh the countervailing interests the opposing party identifies, as Hill requires. What suffices 

to justify an invasion will, as Marshalls recognizes, vary according to the context. Only obvious 

invasions of interests fundamental to personal autonomy must be supported by a compelling 
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interest. (Hill, at p. 34, 26 Cal.Rptr.2d 834, 865 P.2d 633.) To the extent prior cases require a 

party seeking discovery of private information to always establish a compelling interest or 

compelling need, without regard to the other considerations articulated in Hill v. National 

Collegiate Athletic Assn., supra, 7 Cal.4th 1, 26 Cal.Rptr.2d 834, 865 P.2d 633, they are 

disapproved. [Footnote omitted.]” (Williams v. Superior Court (2017) 3 Cal.5th 531, 557.) 

     The Third District Court of Appeal has held: “The evaluation of privacy claims under our 

state Constitution requires (1) the identification of a specific, legally protected privacy interest, 

(2) a determination whether there is a reasonable expectation of privacy in the circumstances, 

(3) an assessment of the extent and gravity of the alleged invasion of privacy, and (4) a 

balancing of the invasion against legitimate and competing interests. (Hill v. National Collegiate 

Athletic Assn. (1994) 7 Cal.4th 1, 35-39, 26 Cal.Rptr.2d 834, 865 P.2d 633.) The key element 

in this process is the weighing and balancing of the justification for the conduct in question 

against the intrusion on privacy resulting from the conduct whenever a genuine, nontrivial 

invasion of privacy is shown. (Loder v. City of Glendale (1997) 14 Cal.4th 846, 893, 59 

Cal.Rptr.2d 696, 927 P.2d 1200.)” (Alfaro v. Terhune (2002) 98 Cal.App.4th 492, 509.) 

     “A discovery proponent may demonstrate compelling need by establishing the discovery 

sought is directly relevant and essential to the fair resolution of the underlying lawsuit. 

(Planned Parenthood Golden Gate v. Superior Court, supra, 83 Cal.App.4th at p. 367, 99 

Cal.Rptr.2d 627; Johnson v. Superior Court (2000) 80 Cal.App.4th 1050, 1071, 95 Cal.Rptr.2d 

864.)” (Digital Music News LLC v. Superior Court (2014) 226 Cal.App.4th 216, 229.) 

     Under the circumstances presented, balancing the invasion against legitimate and 

competing interests, the information sought to identify and contact persons who may be 

witnesses with information regarding the claims in this action is directly relevant and essential 
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to fair resolution of this action and outweighs the limited intrusion on privacy of the third party 

potential witnesses. The privacy objection is overruled. 

     Although defense counsel referred to a protective order concerning the information in 

paragraph 16 of counsel’s declaration in opposition, there is no motion for protective order 

before the court. 

Overbroad, Oppressive, Burdensome and Harassing 

     “(a) The court shall limit the scope of discovery if it determines that the burden, expense, or 

intrusiveness of that discovery clearly outweighs the likelihood that the information sought will 

lead to the discovery of admissible evidence. The court may make this determination pursuant 

to a motion for protective order by a party or other affected person. This motion shall be 

accompanied by a meet and confer declaration under Section 2016.040.” (Code of Civil 

Procedure, § 2017.020(a).) 

     ““The court shall restrict the frequency or extent of use of a discovery method provided in 

Section 2019.010 if it determines either of the following: ¶ (1) The discovery sought is 

unreasonably cumulative or duplicative, or is obtainable from some other source that is more 

convenient, less burdensome, or less expensive. ¶ (2) The selected method of discovery is 

unduly burdensome or expensive, taking into account the needs of the case, the amount in 

controversy, and the importance of the issues at stake in the litigation.” (Code of Civil 

Procedure, § 2019.030(a).) 

     ““Oppression” means the ultimate effect of the burden of responding to the discovery is 

“incommensurate with the result sought.” (West Pico Furniture Co. v. Superior Court (1961) 56 

Cal.2d 407, 417, 15 Cal.Rptr. 119, 364 P.2d 295.) In considering whether the discovery is 

unduly burdensome or expensive, the court takes into account “the needs of the case, the 
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amount  in controversy, and the importance of the issues at stake in the litigation.” (Code Civ. 

Proc., § 2019.030, subd. (a)(2).)” (People v. Sarpas (2014) 225 Cal.App.4th 1539, 1552.) 

     In determining that the trial court was justified in finding the interrogatory request unduly 

burdensome and oppressive, but that the trial court erred in denying a narrower scope of 

discovery, the Third District Court of Appeal has held: “Plaintiff's request for names and 

addresses covering all claims negotiations over a six-year period was excessive, burdensome 

and oppressive. (West Pico Furniture Co. of Los Angeles v. Superior Court, supra, 56 Cal.2d at 

pp. 417--418, 15 Cal.Rptr. 119, 364 P.2d 295.) On the other hand, unless plaintiff's attorneys 

were able to get some such information, although covering a narrower time span, they might 

be deprived of all reasonable opportunity to corroborate plaintiff's claim. Where fraud is 

charged, evidence of other fraudulent representations of like character by the same parties at 

or near the same time is admissible to prove intent. (Atkins Corp. v. Tourny, 6 Cal.2d 206, 215, 

57 P.2d 480.) Reasonably limited, the names and addresses were 'reasonably calculated to 

lead to the discovery of admissible evidence.' (Code Civ.Proc. s 2016, subd. (b).) In denying 

discovery completely, the trial court failed to comply with the liberal discovery policies 

announced in Greyhound Corp. v. Superior Court, 56 Cal.2d 355, 15 Cal.Rptr. 90, 364 P.2d 

266, particularly Greyhound's explicit demand for partial limitations on discovery rather than 

out-right denial and its explicit direction to weigh the relative importance of the information 

against the hardship entailed by its production (56 Cal.2d at pp. 383--384, 15 Cal.Rptr. 90, 364 

P.2d 266.)” (Emphasis added.) (Borse v. Superior Court (1970) 7 Cal.App.3d 286, 289.) 

     The interrogatory’s request for contact information and the names of all of defendant LFA’s 

current and former employees, including attorneys and others acting on their behalf, is 

burdensome, oppressive, and overbroad due to the lack of any temporal limitation. 
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     On the other hand, the court should not deny outright the discovery requested and should 

consider a reasonable limitation as to the inclusive dates. Plaintiff must provide date limitations 

and justification for the inclusive dates for the court to consider prior to the court’s final decision 

on this motion. Appearances are required. 

Sanctions 

     “…If a monetary sanction is authorized by any provision of this title, the court shall impose 

that sanction unless it finds that the one subject to the sanction acted with substantial 

justification or that other circumstances make the imposition of the sanction unjust.” (Code of 

Civil Procedure, § 2023.030(a).) 

     “The court shall impose a monetary sanction under Chapter 7 (commencing with Section 

2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 

motion to compel a further response to interrogatories, unless it finds that the one subject to 

the sanction acted with substantial justification or that other circumstances make the imposition 

of the sanction unjust.” (Code of Civil Procedure, § 2030.300(d).) 

     The court will reserve ruling on the sanction issue until after considering a limitation on the 

inclusive dates of the supplemental interrogatory. 

TENTATIVE RULING # 3: APPEARANCES ARE REQUIRED AT 1:00 P.M. ON FRIDAY, 

OCTOBER 21, 2022 IN DEPARTMENT NINE. IF A PARTY OR PARTIES WISH TO APPEAR 

BY ZOOM, THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. 
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4. LOEWEN v. MASTEN  PC-20200307 

Plaintiffs’ Motion for Summary Adjudication of Causes of Action. 

TENTATIVE RULING # 4: THIS MATTER IS CONTINUE TO 8:30 A.M. ON FRIDAY 

NOVEMBER 4, 2022 IN DEPARTMENT NINE. 
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5. MATTER OF FRAZER  22CV1241 

OSC Re: Name Change. 

     There is no proof of publication in the court’s file, which is mandated by Code of Civil 

Procedure, § 1277(a). 

TENTATIVE RULING # 5: APPEARANCES ARE REQUIRED AT 1:00 P.M. ON FRIDAY, 

OCTOBER 21, 2022 IN DEPARTMENT NINE. IF A PARTY OR PARTIES WISH TO APPEAR 

BY ZOOM, THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. 
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6. HAQQ v. HAWTHORNE SENIOR LIVING  PC-20210300 

(1) Plaintiff’s Unopposed Motion for Final Approval of Settlement of Class Action. 

(2) Plaintiff’s Application for Approval of Attorney Fees and Costs, Claims 

Administration Fees, and Class Representative’s Service Fee. 

     On June 9, 2021 plaintiff filed a representative action against defendant for penalties 

pursuant to Labor Code, §§ 2699(f) and 2699(a) asserting that defendant failed to pay 

overtime wages due to plaintiff and other non-exempt workers; failed to pay premium wages to 

plaintiff and other non-exempt employees who were denied rest periods; failed to pay premium 

wages to plaintiff and other non-exempt employees who were denied proper meal periods; 

failed to provide plaintiff and other non-exempt employees with wage statements that fully and 

accurately itemized the requirements as set forth in Labor Code, §§ 226(a) and 226.3; and 

failed to pay plaintiff all wages due upon separation from employment within the time frames 

required by Labor Code, §§ 201 and 202. Plaintiff also seeks to recover statutory civil penalties 

for violations of the Labor Code. 

     On April 4, 2022 plaintiff filed a notice of conditional settlement of the entire case, 

dependent on the court approval process for class and PAGA settlements. 

     On June 10, 2022 the court granted the motion for preliminary approval of the class action 

settlement, entered an order of preliminary approval, set the final approval hearing date, and 

approved the class notice and claim form. 

     The terms of the settlement are: defendant will pay a gross settlement amount of $850,000;  

plaintiff’s counsel shall be paid $283,333.33 representing 1/3 of the gross settlement amount 

and counsel shall be reimbursed up to $15,000 for litigation costs that are supported by 

adequate documentation; the class administrator is to be paid administration fees which shall 
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be no more than $20,000; the class representative is to be paid a service award of $15,000 in 

addition to the class representative’s individual settlement payment, FLSA settlement payment, 

and PAGA settlement payment; $40,000 is to be allocated to the PAGA payment, with 75% 

paid to the LWDA and the remaining 25% to make PAGA settlement payments to the members 

of the PAGA aggrieved employees group; a formula for payment to the PAGA aggrieved 

employees is set forth in the settlement agreement that takes into account the individual 

employee’s eligible PAGA workweeks in the PAGA claim period divided by the total eligible 

workweeks in the PAGA claim period attributable to the entire class times the PAGA settlement 

fund; and each class member is entitled to an individual settlement payment consisting of a 

share of the net settlement amount as set forth in a specified formula in the settlement 

agreement. 

     Plaintiff moves for final approval of the class settlement and entry of judgment; and applies 

for approval of attorney fees and costs, claims administration fees, and the class 

representative’s service fee. Plaintiff contends: the settlement is fair, adequate, and 

reasonable; there has been no objections and one opt out among the 1,436 class members; 

nearly 99% of the notices sent to class members were successfully served on them by mail; 

the terms of the settlement disclose no grounds to doubt its fairness; the facts presented 

concerning the relevant criteria support final approval of the settlement; the class 

representative’s service payment of $15,000 is reasonable; the claims administrator fees of 

$13,000 should be approved; an attorney fees award in the amount of $283,333.33 

representing 1/3 of the gross settlement amount is reasonable under the common benefit 

theory and no class member objected to the fee; and costs incurred by counsel in the amount 

of $9,257.76 should be awarded as reasonably incurred. 
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     The proof of service in the court’s file declares that notice of the hearing and the moving 

papers were served on defense counsel by mail on October 7, 2022 and served on LWDA by 

upload to the LWDA web portal on October 7, 2022. There is no opposition to the motion in the 

court’s file. 

     ““The principal purpose of notice to the class is the protection of the integrity of the class 

action process, one of the functions of which is to prevent burdening the courts with multiple 

claims where one will do.” (Cartt v. Superior Court (1975) 50 Cal.App.3d 960, 970, 124 

Cal.Rptr. 376.) The notice “ ‘must fairly apprise the class members of the terms of the 

proposed compromise and of the options open to the dissenting class members.’ ” (Wershba v. 

Apple Computer, Inc., supra, 91 Cal.App.4th at p. 251, 110 Cal.Rptr.2d 145.) The rules reflect 

a scheme that is designed to clearly describe class members who should be notified of the 

action and may be affected by its resolution. An order certifying a class “ must contain a 

description of the class....” (Cal. Rules of Court, rule 3. 765(a).) When the court determines it is 

unnecessary or not feasible to personally notify all potential class members of an action, “the 

court may order a means of notice reasonably calculated to apprise the class members of the 

pendency of the action....” (Rule 3.766(f).) When the court approves the settlement or 

compromise of a class action, it must give notice to the class of its preliminary approval and 

the opportunity for class members to object and, in appropriate cases, opt out of the class. 

(Rules 3.766(d), 3.769.) Once a settlement is approved, the court is required to enter judgment 

upon the settlement and the judgment “must include and describe those whom the court finds 

to be members of the class.” (Rule 3.771(a).) These principles rest upon an assumption that 

the definition of a plaintiff class will be clear and free from obvious ambiguity.” (Cho v. Seagate 

Technology Holdings, Inc. (2009) 177 Cal.App.4th 734, 745-746.) 
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     “Before final approval, the court must conduct an inquiry into the fairness of the proposed 

settlement.” (Rules of Court, Rule 3.769(g).) 

     “If the court approves the settlement agreement after the final approval hearing, the court 

must make and enter judgment. The judgment must include a provision for the retention of the 

court's jurisdiction over the parties to enforce the terms of the judgment. The court may not 

enter an order dismissing the action at the same time as, or after, entry of judgment.” (Rules of 

Court, Rule 3.769(h).) 

- Factors to Consider in Approving Class Action Settlement 

     “" ' "[T]o prevent fraud, collusion or unfairness to the class, the settlement or dismissal of a 

class action requires court approval." ' " (Malibu Outrigger Bd. of Governors v. Superior Court 

(1980) 103 Cal.App.3d 573, 578-579, 165 Cal.Rptr. 1; see also Marcarelli v. Cabell (1976) 58 

Cal.App.3d 51, 55, 129 Cal.Rptr. 509.) The court must determine the settlement is fair, 

adequate, and reasonable. (See Officers for Justice v. Civil Service Com. (9th Cir.1982) 688 

F.2d 615, 625; Fed. Rules Civ. Proc., rule 23(e), 28 U.S.C.)  [FN7] The purpose of the 

requirement is "the protection of those class members, including the named plaintiffs, whose 

rights may not have been given due regard by the negotiating parties." (Officers for Justice v. 

Civil Service Com., supra, 688 F.2d at p. 624.) ¶ FN7. In the absence of California law on the 

subject, California courts look to federal authority. (Vasquez v. Superior Court (1971) 4 Cal.3d 

800, 821, 94 Cal.Rptr. 796, 484 P.2d 964.)” (Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 

1794, 1800-1801.) 

     The Third District Court of Appeal has held: “We review an order approving a settlement as 

follows: ¶ “The trial court has broad discretion to determine whether the settlement is fair. 

[Citation.] It should consider relevant factors, such as the strength of plaintiffs' case, the risk, 

expense, complexity and likely duration of further litigation, the risk of maintaining class action 
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status through trial, the amount offered in settlement, the extent of discovery completed and 

the stage of the proceedings, the experience and views of counsel, the presence of a 

governmental participant, and the reaction of the class members to the proposed settlement. 

[Citation.] The list of factors is not exhaustive and should be tailored to each case. Due regard 

should be given to what is otherwise a private consensual agreement between the parties. The 

inquiry ‘must be limited to the extent necessary to reach a reasoned judgment that the 

agreement is not the product of fraud or overreaching by, or collusion between, the negotiating 

parties, and that the settlement, taken as a whole, is fair, reasonable and adequate to all 

concerned.’ ” (Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 56 Cal.Rptr.2d 483.) 

¶ “Assuming the burden is on the proponents [of the settlement], a presumption of fairness 

exists where: (1) the settlement is reached through arm's-length bargaining; (2) investigation 

and discovery are sufficient to allow counsel and the court to act intelligently; (3) counsel is 

experienced in similar litigation; and (4) the percentage of objectors is small.” ( Id. at p. 1802, 

133 Cal.Rptr.2d 828.)” (In re Sutter Health Uninsured Pricing Cases (2009) 171 Cal.App.4th 

495, 504-505.) 

     Having read and considered the moving papers and the declarations submitted in support 

of the motion, and applying the legal principles cited above, the court finds that the settlement 

is fair, adequate, and reasonable. Plaintiff’s Unopposed Motion for Final Approval of 

Settlement of Class Action is granted. 

Application for Approval of Attorney Fees and Costs, Claims Administration Fees, and 

Class Representative’s Service Fee 

     “Any agreement, express or implied, that has been entered into with respect to the payment 

of attorney's fees or the submission of an application for the approval of attorney's fees must 
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be set forth in full in any application for approval of the dismissal or settlement of an action that 

has been certified as a class action.” (Rules of Court, Rule 3.769(b).) 

     Having read and considered the application and papers submitted in support thereof, the 

court finds that the attorney fees and costs are reasonable and grants the request for payment 

of attorney fees in the amount of $283,333.33 and costs of $9,257.76. 

     Having read and considered the application and papers submitted in support thereof, the 

court also finds that the class representative’s service payment of $15,000 is reasonable and 

the claims administrator fees of $13,000 should be approved. Plaintiff’s Application for 

Approval of Attorney Fees and Costs, Claims Administration Fees, and Class Representative’s 

Service Fee is granted. 

TENTATIVE RULING # 6: PLAINTIFF’S UNOPPOSED MOTION FOR FINAL APPROVAL OF 

SETTLEMENT OF CLASS ACTION AND APPLICATION FOR APPROVAL OF ATTORNEY 

FEES AND COSTS, CLAIMS ADMINISTRATION FEES, AND CLASS REPRESENTATIVE’S 

SERVICE FEE ARE GRANTED. NO HEARING ON THESE MATTERS WILL BE HELD 

(LEWIS V. SUPERIOR COURT (1999) 19 CAL.4TH 1232, 1247.), UNLESS A NOTICE OF 

INTENT TO APPEAR AND REQUEST FOR ORAL ARGUMENT IS TRANSMITTED 

ELECTRONICALLY THROUGH THE COURT’S WEBSITE OR BY TELEPHONE TO THE 

COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS 

ISSUED. NOTICE TO ALL PARTIES OF AN INTENT TO APPEAR MUST BE MADE BY 

TELEPHONE OR IN PERSON. PROOF OF SERVICE OF SAID NOTICE MUST BE FILED 

PRIOR TO OR AT THE HEARING. LONG CAUSE HEARINGS MUST BE REQUESTED BY 

4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED AND THE PARTIES ARE TO 

PROVIDE THE COURT WITH THREE MUTUALLY AGREEABLE DATES ON FRIDAY 

AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL ARGUMENT REQUESTS WILL BE SET 
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FOR HEARING ON ONE OF THE THREE MUTUALLY AGREEABLE DATES ON FRIDAY 

AFTERNOONS AT 2:30 P.M. THE COURT WILL ADVISE THE PARTIES OF THE LONG 

CAUSE HEARING DATE AND TIME BY 5:00 P.M. ON THE DAY THE TENTATIVE RULING 

IS ISSUED. PARTIES MAY PERSONALLY APPEAR AT THE HEARING. IF A PARTY OR 

PARTIES WISH TO APPEAR BY ZOOM, THEY MUST CALL (530) 621-5867 TO OBTAIN 

INFORMATION RELATED TO CONNECTING WITH ZOOM FOR THE APPEARANCE. 

MATTERS IN WHICH THE PARTIES’ TOTAL TIME ESTIMATE FOR ARGUMENT IS 15 

MINUTES OR LESS WILL BE HEARD ON THE LAW AND MOTION CALENDAR AT 1:00 

P.M. ON FRIDAY, OCTOBER 21, 2022 EITHER IN PERSON OR BY ZOOM APPEARANCE 

UNLESS OTHERWISE NOTIFIED BY THE COURT.   
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7. RIESENMAN v. BASER  PC-20160491 

Hearing Re: Claim of Exemption. 

     Judgment was entered against judgment debtor Cavallini, jointly and severally, on May 23, 

2018 in the amount of $532,500. 

     The judgment debtor claims all earnings are exempt, because they are necessary for the 

support of the debtor and family. The debtor is not willing to have anything withheld to pay on 

this judgment debt.  

     The judgment creditor opposes the claim on the following grounds: the debtor has no legal 

obligation to support the debtor’s 21 year old son; entertainment expenses of $100 per month 

and clothing expenses of $100 per month are unnecessary; there are claimed monthly 

installment expenses of $1,704.64, yet the itemized monthly payments on installments is listed 

as $1,124.64, which needs to be explained; the calculation of total monthly expenses is much 

less than the itemized monthly expenses, which must be explained; monthly expenses claimed 

exceed income by $2,542.28, which must be explained; and these discrepancies show that the 

debtor can afford the wage garnishment of 25% of her income. 

     The public policy of the state's wage exemption statutes is to insure that the debtor and his 

or her family will retain enough money to maintain a basic standard of living. (Barnhill v. Robert 

Saunders & Co. (1981) 125 Cal.App.3d 1, 6.) The exemption claimant has the burden of proof. 

(Code of Civil Procedure, § 703.580(b).) Absent the judgment debtor establishing his entire 

monthly net income is necessary for support of himself and his family, the amount subject to 

garnishment is 25% of her net monthly income (See 15 U.S.C. § 1673; and Code of Civil 

Procedure, § 706.050.), which amounts to $1,077.25 per month. 
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     The financial statement declares: the judgment debtor has $4,309 in net monthly income; 

the family monthly expenses are $4,436.63, without adding in monthly transportation and auto 

expenses of $740 and monthly installment payments of $2,084.86; a bank account with a 

negative balance; and a car that is worth less than the outstanding loan amount. 

     The listed installment payments add up $2,084.86, not $1,124.64 as claimed by the 

judgment creditor. The judgment creditor failed to add in the installment payments listed on the 

continuation page/attachment. 

     The judgment creditor explains that credit cards and personal loans are being used to cover 

the large deficit left over after payment of the monthly expenses with the net monthly income. 

     While the 21 year old son living in the home could conceivably contribute to the household 

income, to is doubtful that any contribution by a 21 year old would wipe out an ongoing monthly 

deficit of $2,952.49 and leave anything for payment on a judgment debt that is now 

$756,375.26 after post-judgment interest and costs are added. 

     Under the totality of the circumstances presented, the court finds it is appropriate to grant 

the claim of exemption  

TENTATIVE RUING # 7: THE CLAIM OF EXEMPTION IS GRANTED. NO HEARING ON 

THIS MATTER WILL BE HELD (LEWIS V. SUPERIOR COURT (1999) 19 CAL.4TH 1232, 

1247.), UNLESS A NOTICE OF INTENT TO APPEAR AND REQUEST FOR ORAL 

ARGUMENT IS TRANSMITTED ELECTRONICALLY THROUGH THE COURT’S WEBSITE 

OR BY TELEPHONE TO THE COURT AT (530) 621-6551 BY 4:00 P.M. ON THE DAY THE 

TENTATIVE RULING IS ISSUED. NOTICE TO ALL PARTIES OF AN INTENT TO APPEAR 

MUST BE MADE BY TELEPHONE OR IN PERSON. PROOF OF SERVICE OF SAID 

NOTICE MUST BE FILED PRIOR TO OR AT THE HEARING. LONG CAUSE HEARINGS 

MUST BE REQUESTED BY 4:00 P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED 



Law and Motion Calendar – Department Nine (8:30 a.m.)                                October 21, 2022 
                                                                                                                                                                                                                               

 76 

AND THE PARTIES ARE TO PROVIDE THE COURT WITH THREE MUTUALLY 

AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. LONG CAUSE ORAL 

ARGUMENT REQUESTS WILL BE SET FOR HEARING ON ONE OF THE THREE 

MUTUALLY AGREEABLE DATES ON FRIDAY AFTERNOONS AT 2:30 P.M. THE COURT 

WILL ADVISE THE PARTIES OF THE LONG CAUSE HEARING DATE AND TIME BY 5:00 

P.M. ON THE DAY THE TENTATIVE RULING IS ISSUED. PARTIES MAY PERSONALLY 

APPEAR AT THE HEARING. IF A PARTY OR PARTIES WISH TO APPEAR BY ZOOM, 

THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. MATTERS IN WHICH THE 

PARTIES’ TOTAL TIME ESTIMATE FOR ARGUMENT IS 15 MINUTES OR LESS WILL BE 

HEARD ON THE LAW AND MOTION CALENDAR AT 1:00 P.M. ON FRIDAY, OCTOBER 21, 

2022 EITHER IN PERSON OR BY ZOOM APPEARANCE UNLESS OTHERWISE NOTIFIED 

BY THE COURT.   
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8. WELLS FARGO BANK v.  DOWD  PCL-20210439 

Plaintiff’s Motion to Set Aside/Vacate Dismissal and to Enter Judgment Pursuant to 

Settlement Agreement. 

       On October 18, 2021 the court entered plaintiff’s and defendant’s written settlement 

agreement and stipulation for entry of dismissal, which requested the court to retain jurisdiction 

to enforce the agreement. It appears that the individual parties executed the agreement. The 

court’s order entered on October 18, 2021 dismissed the action upon request of the plaintiff 

and retained jurisdiction pursuant to the provisions of Code of Civil Procedure, § 664.6 upon 

request of the parties.  

     Plaintiff moves to vacate the dismissal and enter judgment pursuant to the terms of the 

settlement agreement on the grounds that defendant is in default of defendant’s obligation to 

make the agreed monthly payments; plaintiff provided defendant with notice of the default and 

time to cure the default as provided in the settlement agreement; defendant did not cure the 

default; and according to the terms of the agreement, plaintiff is entitled to entry of judgment in 

the amount of $5,799.09, less credits in the amount of $180.04  for previous payments. 

     The proof of service declares that on August 18, 2022 notice of the hearing and the moving 

papers were served by mail on defendant to a P.O. Box in Georgetown. There was no 

opposition to the motion in the court’s file at the time this ruling was prepared. 

     The proof of summons and complaint in the court’s file states that defendant was served at 

a street address in Georgetown. The stipulation and agreement does not state the address to 

which notices should be sent to defendant. Counsel’s declaration in support of the motion 

states that notice of default was mailed to defendant and the attached correspondence lists the 

P.O. Box. However, counsel does not declare this is defendant’s address of record with 
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plaintiff. The court can not enter a final ruling on the merits of this motion until the issue of 

defendant’s mailing address is resolved. 

     The court may enter judgment pursuant to the terms of a settlement agreement and if 

requested by the parties, retain jurisdiction to enforce the settlement. (Code of Civil Procedure, 

§ 664.6.) 

     Section 664.6 was enacted to provide a summary procedure for enforcing settlement 

agreements. In order to be enforceable under that statute, the settlement agreement must be 

either entered into orally before a court, or must be in writing and signed by the parties. 

(Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 810.) The written settlement 

agreement must be signed by the parties themselves (Levy v. Superior Court (1995) 10 Cal.4th 

578, 585-586.) and must be signed by the individual parties seeking enforcement and the 

individual parties against whom enforcement is sought. (Harris v. Rudin, Richman & Appel 

(1999) 74 Cal.App.4th 299, 305.) 

     “Section 664.6 states that if the parties to pending litigation enter into a settlement either in 

a writing signed by the parties or orally before the court, the court, upon a motion, may enter 

judgment pursuant to the terms of the settlement. [Footnote Omitted.] The court retains 

jurisdiction to enforce a settlement under the statute even after a dismissal, but only if the 

parties requested such a retention of jurisdiction before the dismissal. (Ibid.) Such a request 

must be made either in a writing signed by the parties or orally before the court. (Wackeen v. 

Malis (2002) 97 Cal.App.4th 429, 439–440, 118 Cal.Rptr.2d 502.)” (Hines v. Lukes (2008) 167 

Cal.App.4th 1174, 1182.) 

     Plaintiff’s counsel declares: pursuant to the terms and stipulation attached as Exhibit 1, 

defendant agreed to pay plaintiff the total sum of $5,799.09 in monthly installments by 

payments of $100 per month commencing on September 8, 2021, with payments of $100 per 
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month to be paid on the 8th of each month until May 8, 2026, and the final payment of $99.09 

due on or before June 8, 2026; as of the date of this motion, defendant has only paid $180.04 

and failed to remit any further payments placing defendant in default of the settlement 

agreement; on February 4, 2022 counsel mailed defendant a letter notifying defendant that 

defendant was in default of the agreement and provided time to cure the default by paying the 

past due amount (Exhibit 2); as of the date of the filing of the motion, defendant has not cured 

the default; the stipulation and settlement sets forth the terms for entry of judgment in the event 

of breach of the agreement, which provides for entry of judgment in the sum of $5,799.09, less 

any payments made; plaintiff incurred $290 in costs for the filing fee and service of process; 

and plaintiff waives prejudgment interest. 

     The court notes that a notice of informing defendant of failure to cure the default was filed 

on August 19, 2022 and the proof of service declares it was served on defendant by mail on 

August 18, 2022. 

     Plaintiff seeks entry of an order vacating the dismissal and entry of the judgment in the 

amount of $5,909.05, representing the principal amount of $5,619.04, which is the sum of 

$5,799.09 less payments of $180.04, plus $290 in costs. 

     Although it appears appropriate under the circumstances presented to grant the motion, 

vacate the dismissal, and enter judgment in favor of plaintiff and against defendant in the 

amount of $5,909.05, plaintiff needs to provide the court with a declaration certifying the 

defendant’s known address. 

TENTATIVE RULING # 8: APPEARANCES ARE REQUIRED AT 1:00 P.M. ON FRIDAY, 

OCTOBER 21, 2022 IN DEPARTMENT NINE. IF A PARTY OR PARTIES WISH TO APPEAR 

BY ZOOM, THEY MUST CALL (530) 621-5867 TO OBTAIN INFORMATION RELATED TO 

CONNECTING WITH ZOOM FOR THE APPEARANCE. 
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9. STYLES v. MARIE  22CV0014 

(1) Defendant Marie’s Demurrer to Complaint. 

(2) Defendant Marie’s Motion to Strike Portions of the Complaint. 

     Defendant filed demurrers and a motion to strike portions of the complaint. Plaintiffs 

requested a continuance of the demurrers and motion to strike on the ground that plaintiffs’ 

counsel recently passed away and plaintiff needed time to obtain new counsel and allow new 

counsel to become familiar with the case. Defense counsel submitted a letter to the court, 

dated July 29, 2022, agreeing to continue the hearing for a period not to exceed 45 days, 

because plaintiff’s counsel passed away. The demurrers and motion to strike were continued 

to 8:30 a.m. on Friday, September 16, 2022 in Department Nine. On September 16, 2022 the 

court continued the matters to 8:30 on Friday, October 21, 2022 in Department Nine. 

     On September 13, 2022 plaintiffs’ new counsel filed a notice of appearance on behalf of 

plaintiffs and a 1st amended complaint. The proof of service declares that on September 12, 

2022 the notice of appearance of plaintiffs’ counsel, 1st amended complaint, and 

plaintiffs’/cross-defendants’ answer to defendant’s/cross-complainant’s cross complaint were 

served on defendant’s/cross-complainant’s counsel by email. 

     “A party may amend its pleading once without leave of the court at any time before the 

answer or demurrer is filed, or after a demurrer is filed but before the demurrer is heard if the 

amended complaint, cross-complaint, or answer is filed and served no later than the date for 

filing an opposition to the demurrer…” (Emphasis added.) (Code of Civil Procedure, § 472(a).) 

     Defendant demurred to the complaint. Plaintiffs exercised their option to file an amended 

complaint prior to the hearing on the demurrer and not later that the date for filing an opposition 

to the demurrer and motion to strike hearing set for October 21, 2022. (See Code of Civil 
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Procedure, § 472(a).) The 1st Amended Complaint supersedes the Complaint, making the 

demurrer and motion to strike moot. 

      ““The filing of the first amended complaint rendered [the defendant]'s demurrer moot since ‘ 

“an amendatory pleading supersedes the original one, which ceases to perform any function as 

a pleading. [Citations.]” [Citation.]’ ” (Sylmar Air Conditioning v. Pueblo Contracting Services, 

Inc. (2004) 122 Cal.App.4th 1049, 1054, 18 Cal.Rptr.3d 882.) ¶ When Strathmann filed the 

amended complaint, the hearing on the demurrer should have been taken off calendar. (Barton 

v. Khan, supra, 157 Cal.App.4th at p. 1221, 69 Cal.Rptr.3d 238.)” (People ex rel. Strathmann v. 

Acacia Research Corp. (2012) 210 Cal.App.4th 487, 506.) 

     The court drops the matter from the calendar as having been mooted by the filing of an 

amended complaint. 

TENTATIVE RULING # 9: THESE MATTERS ARE DROPPED FROM THE CALENDAR AS 

MOOT DUE TO PLAINTIFFS’ FILING OF THE 1ST AMENDED COMPLAINT. 
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10. VU v. FEITSER  PC-20180223 

Cross-Defendant Omni Structures and Management, Inc.’s Demurrer to Cross-Complaint 

of Paul Feitser and Stix Development. 

TENTATIVE RULING # 10: THIS MATTER IS CONTINUED TO 8:30 A.M. ON FRIDAY, 

DECEMBER 9, 2022 IN DEPARTMENT NINE. 
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